DECISION

DUE PROCESS HEARING








Docket No.: DO7-013

PRELIMINARY MATTERS


Subsequent to the hearing, both parties were invited to file a written brief and proposed findings of fact. The schools filed a written brief and proposed findings of fact.  The parent/student faxed the first fifty-two and one-half pages of a brief at the deadline for briefs.  The parent was invited by letter to submit the remainder of his brief immediately.  The remainder of the parent’s one hundred fifty-three page brief, with an additional sixty-four pages of caselaw attachments, was received approximately eight days later.  The parents’ brief and the schools’ brief in their entirety, as well as all proposed findings, conclusions and supporting arguments submitted by the parties, orally or in writing, have been fully considered.  To the extent that the proposed findings, conclusions and arguments advanced by the parties are in accordance with the findings, conclusions and views stated herein, they have been accepted, and to the extent that they are inconsistent therewith, they have been rejected.  Certain proposed findings and conclusions have been omitted as not relevant or as not necessary to a proper determination of the material issues as presented.  To the extent that the testimony of various witnesses is not in accord with the findings as stated herein, it is not credited.

ISSUE PRESENTED

The issue presented in this hearing is whether the schools violated the law by denying a parent request at a June 2, 2005 IEP team meeting that the student be provided extended school year (hereafter sometimes referred to as “ESY”) services following the 2004-2005 school year.
FINDINGS OF FACT

Based upon the evidence in the record, the Hearing Officer has made the following findings of fact:

1.   The student was born on February 15, 2001.  He has been diagnosed as having autism.

2.   Beginning in February, 2004, the student began attending preschool in the schools’ special needs preschool program.
3.  The student remained in the schools’ special needs preschool program until approximately February, 2007, when his parents withdrew him from the public schools and placed him in a private school.

4.  The student did not suffer any significant regression in his progress toward his critical skills as identified in his IEP during the summer of 2004, and when he returned to school in the fall of 2004, he did not encounter significant difficulty in recouping skills.

5.    The student’s parents completed a parent assessment on September 2, 2004, sent to them by the student’s teacher.  On the form, the parents described the student’s summer as follows: “…while exhibiting some regression…during the first month after school, began making good progress in the area of expressive language skills, prolonged to purposeful eye contact and pointing.”

6.    The student did not suffer any significant regression in his critical skills over the Christmas break in December, 2004.

7.     The student did not suffer any significant regression in his critical skills over the Spring break in March-April, 2005.

8.
  The student made progress on his IEP goals and objectives throughout the 2004-2005 school year.

9.
  At an Individualized Education Program (hereafter sometimes referred to as “IEP”) team meeting for the student held on March 23, 2005, the decision concerning ESY services was deferred until later in the year.

10.
  Prior to the June 2, 2005 IEP team meeting regarding ESY services for the student, the schools’ lead special education specialist asked the student’s teacher and speech therapist to review their data concerning the student’s progress or regression after school breaks and to bring it with them to the team meeting.  Such preparations did not involve any determination as to whether the student needed ESY services.
11.
  A meeting of the student’s IEP team was convened on June 2, 2005 to determine whether the student was eligible for extended school year services for the summer following the 2004-2005 school year.  The meeting was attended by both of the student’s parents, a discrete trial training worker from the students’ home program, the student’s classroom teacher, the speech therapist who worked with the student at school, the schools’ early childhood specialist/lead special needs teacher, the schools’ lead special education specialist and other personnel of the schools.  At the meeting, the student’s progress in achieving his critical skills prior to and after breaks in school was analyzed.  The personnel of the schools created a chart demonstrating that the student did not suffer significant regression in achieving his critical skills during school breaks and that the student did not have significant difficulty in recouping his critical skills after school breaks.  The IEP team determined that the student was not eligible for extended school year services.
12. 
  At the June 2, 2005 IEP team meeting, the parents and their representative disagreed with the decision.  The parents handed the schools’ personnel a letter at the IEP team meeting requesting that the student receive ESY services for the upcoming summer.  Said letter has since been misplaced.

13.
  On June 7, 2005, the schools issued a Prior Written Notice to the parents refusing their request for extended school year services.  The notice states that a review of “…critical skills data collected by classroom teacher and speech therapist indicated that (the student) did not demonstrate regression during the summer, Christmas and spring breaks,” and that a “review of data…does not support need for ESY services.”
14.
  The student did not suffer any significant regression in his critical skills during the Summer, 2005 break, and he did not have significant difficulty recouping skills when he returned to school in the fall of 2005.

15.  The due process complaint herein was filed by the parent on June 1, 2007.

CONCLUSIONS OF LAW
1.
  The student is a child with a disability for the purposes of the Individuals with Disabilities Education Act (hereafter sometimes referred to as “IDEA”), 20 U.S.C. Section 1400 et seq., and he is an exceptional child within the meaning of W. Va. Code Section 18-20-1 et seq., and Policy 2419, Regulations for the Education of Students with Exceptionalities (West Virginia Department of Education – effective September 11, 2007)(hereafter sometimes referred to as Policy 2419).
2.
  Student is entitled to a free appropriate public education, (hereinafter sometimes referred to as “FAPE”) within the least restrictive environment under the meaning of IDEA, 34 C.F.R. Section 300.1 et seq.; and Policy 2419.
3.
  The complaint herein was timely filed.  The parents were informed that the student would not receive extended school year services on June 2, 2005.  The complaint herein was filed on June 1, 2007.  IDEA, Section 615(f)(3)(C);  34 C.F.R. Section 300.507(a)(2); Policy 2419, Ch. 11, Section 3(A).

4.
  As of June 2, 2005, the student did not require extended school year services in order to receive FAPE.  34 C.F.R. Section 300.106(a)(2); MM by DM and EM v. School District of Greenville County, 303 F.3d 523, 37 IDELR 183 (Fourth Cir. 2002).  As of June 2, 2005, the student did not require special education and related services in excess of the regular school year to maintain identified critical skills as described in his IEP.   Policy 2419, Chapter 5, Section H.  Accordingly, the student was not eligible for extended school year services after the 2004-2005 school year.
5.
  The schools provided FAPE to the student for the period of time relevant to this due process hearing.   Bd. of Education v. Rowley, 458 U.S. 176, 103 L.R.P. 31848 (1982); MM by DM and EM v. School Dist. of Greenville County, supra.  

6.
  The parents were provided a meaningful opportunity to participate in the ESY decision at issue.  The schools did not unlawfully predetermine the ESY determination prior to the June 2, 2005 IEP team meeting.  AE by Mr. and Mrs. E. v Westport Bd. of Educ 46 IDELR 277 (D. Conn. 2006); TW by McCollough and Wilson v. Unified Sch. Dist. No. 259, Wichita Kansas 136 Fed. Appx. 122, 43 IDELR 187 (10th Cir. 2005).
7.
  The provisions of Policy 2419, Chapter 5, Section H pertaining to extended school year services are not inconsistent with the IDEA or the federal regulations promulgated thereunder. 

8.
  The IDEA requires that the IEP of a child with disability contain annual goals designed to have the child make progress in the general curriculum.  IDEA Section 614(d)(1)(A)(II)(aa).

9. 
  Discussions that occur during IDEA mediation sessions are confidential and may not be repeated or used as evidence in subsequent due process hearings or court proceedings.  IDEA Section 615(e)(2)(G); 34 C.F.R. Section 300.506(b)(8); Policy 2419, Chapter 11, Section 2(B)(6).

DISCUSSION
1.  Preliminary Matters
a.  Motion to Dismiss(Timeliness of Complaint)

Prior to the hearing, the schools’ attorney filed a motion to dismiss the due process complaint because it had not been timely filed.  In a letter order dated June 20, 2007, the hearing officer found that the complaint was filed on the day before the two-year statute of limitations expired.  Accordingly, the motion to dismiss was denied.  Said letter order is incorporated herein by reference.

b.  Motion to Prevent Witness Intimidation

On the business day before the hearing began, counsel for the schools requested a telephone conference.  At the conference, counsel for the schools stated that one of his witnesses complained that the student’s father had been following her car around town and that she felt intimidated by this conduct.  The parent denied engaging in the alleged conduct, and, accordingly, the motion was denied.
c.  Motion to Quash Subpoena

Prior to the hearing, counsel for the schools filed a written motion to quash subpoenas, alleging that they were not timely served.  At the hearing, the parent asserted that he had not served any of the subpoenas requested.  Accordingly, the motion was denied as moot.

d.  Motion to Exclude

Prior to the hearing, counsel for the schools filed a written motion to exclude, seeking to exclude the parents’ exhibits because of alleged failure to comply with the five-business day disclosure rule.  34 C.F.R. Section 300.512(a)(3).  The motion was denied because of failure to prove a violation of the five-day rule and because of the extreme non-cooperation by both sides in the prehearing phases of this proceeding.  A break was taken near the beginning of the hearing, however, during which the parties were permitted to clarify any issues pertaining to the disclosures that had been made.
e.  Motion to Sequester Witnesses

At the prehearing conference by telephone convened herein, the parties’ motion to sequester witnesses was granted.  A further request by the parents to sequester each witness in a separate room was denied because there was no evidence to support the parent’s contention that the school district witnesses would defy an order entered herein by the hearing officer that each party should instruct its witnesses not to talk about their testimony in the hearing with any other witness.

f.  Pro Se Party

Because the parent/student elected to proceed to hearing without legal representation and because the parent expressed that he had been “startled and confused” by certain procedural matters herein, the hearing officer explained procedural matters in great detail during the prehearing conference and during the due process hearing herein.  The parent was also granted wide latitude in questioning witnesses.  It was explained to the parent, however, that the hearing officer was impartial and could not serve as an attorney or advisor to the parent for the proceeding.  The parent stated that he understood that the hearing officer could not serve as an attorney or advisor for the parent, and the parent took advantage of the offer to have procedures explained throughout the hearing.

2.  Merits

The only issue in this due process proceeding is whether the schools’ denial of extended school year services to the student violated the law.  The federal regulations provide as follows:


Section 300.106  Extended school year services

(a)  General. (1) Each public agency must ensure


that extended school year services are available as


necessary to provide FAPE, consistent with paragraph


(a)(2) of this section.



(2) Extended school year services must be provided


only if a child’s IEP Team determines, on an individual



basis, in accordance with Sections 300.320 through 


300.324, that the services are necessary for the 
    provision of FAPE to the child.



(3)  In implementing the requirements of this section, a public agency may not 



i.   Limit extended school year services to



     particular categories of disability; or



ii.  Unilaterally limit the type, amount or



     duration of those services.


(b) Definition.  As used in this section, the term


extended school year services means special
    education and related services that



1.  Are provided to a child with a disability



 
i.  Beyond the normal school year of the



     
public agency;




ii.  In accordance with the child’s IEP; and



 2.  Meet the standards of the SEA.

34 C.F.R. Section 300.106 (2006).

Policy 2419 states as follows:

H.  Extended School Year (ESY) Services


Determination of Services
For students with disabilities, the IEP Team shall annually determine and document a student’s need for ESY services.  Students entitled to ESY services are those who require special
education and related services in excess of the regular school

year to maintain identified critical skills as described in the current IEP.  The IEP Team in making its determination of a 

student’s need for ESY services must review documentation that the student exhibits, or may exhibit:

1. Significant regression during an interruption in educational


   programming;

2.  A limited ability to recoup, or relearn skills once 

   programming has resumed; and
3.  Regression/recoupment problem(s) that interfere with the


   maintenance of identified critical skills as described in the


   current IEP; and

4.  Other factors that interfere with the maintenance of 


    identified critical skills as described in the current IEP, 

      such as predictive data; degree of progress; emerging


    skills and breakthrough opportunities, interfering


    behaviors; nature and/or severity of the disability; and


    special circumstances.

The lack of clear evidence of such factors may not be used to deny a student ESY services, if the IEP Team determines the need for such services and includes ESY in the IEP.

Documentation of Services

The type and length of the services the student requires is determined on an individual basis by the IEP Team.  ESY services shall consist of activities developed to maintain critical skills identified on the IEP developed for the academic year.  The IEP Team must document the duration, number of hours per week and physical location of the special education and related services to be delivered.

Services
ESY services may not be limited to a particular category of disability or be unilaterally limited in the type, amount, or duration of those services and must be provided at no cost to the parent.  The district shall annually inform parents of students with disabilities of the availability of ESY services and of procedures and criteria for determining a student’s need for ESY services, and of their right to refuse ESY services.
Policy 2419, West Virginia Procedures Manual for the Education of Students With Exceptionalities, Chapter 5, Section 2H.



The United States Court of Appeals for the Fourth Circuit has addressed the issue of extended school year services.  In MM by DM and EM v. School District of Greenville County, 303 F.3d 523, 37 IDELR 183 (Fourth Cir. 2002), the Court articulated the standard for eligibility for extended school year services as follows:  Extended school year services are only necessary to a FAPE when the benefits a disabled child gains during a school year “…will be significantly jeopardized if he is not provided with an educational program in the summer months.”  The Court went on to note that the “mere fact of likely regression is not a sufficient basis because all students, disabled or not, may regress to some extent during lengthy breaks from school…ESY services are required under the IDEA only when such regression will substantially thwart the goal of meaningful progress.”  MM, supra.   


In the case of JH by JD and SS v. Henrico County School Board, 326 F.3d 560, 38 IDELR 261 (Fourth Cir. 2003), the Fourth Circuit Court of Appeals reiterated the standard for extended school year services that it had articulated in MM, supra.


   In the instant case, the schools produced four witnesses who all served on the student’s IEP team, all of whom were qualified as expert witnesses in the fields of special education and the development of IEPs for special needs children, or various subsets thereof.  The four witnesses were the student’s preschool teacher, the student’s preschool speech therapist, the schools’ early childhood specialist/lead special needs teacher and the schools’ lead special education specialist.

All four expert witnesses for the schools testified that they had reviewed the data compiled by the student’s teacher and his preschool speech therapist and they concluded at the June 2, 2005, meeting that the student did not suffer any significant regression in his critical skills over the previous summer break or over the Christmas break or the spring break in the 2004-2005 school year.  They also testified that he had no significant trouble recouping skills when he returned from such breaks.


  The testimony of the four witnesses called by the schools is corroborated by the teacher and speech therapist data, which show that the student did not suffer significant regression after breaks in school.  In general, the student made good progress toward his goals. The testimony of the schools’ witnesses is further corroborated by comments by the student’s parents on a parent assessment on September 2, 2004, sent to them by the student’s teacher.  On the form, the parents described the student’s summer as follows: “…while exhibiting some regression…during the first month after school, began making good progress in the area of expressive language skills, prolonged to purposeful eye contact and pointing.”  It is concluded that the student did not suffer significant regression during school breaks and that he encountered no significant problems with recoupment after such breaks.

  The parents and the discrete trial training worker who attended the June 2, 2005, IEP team meeting on the parents’ behalf disagreed with the conclusion and the parents submitted a letter requesting that the student receive ESY services.  The letter has been misplaced by the parents in the intervening time since the IEP team meeting, and it was not introduced into evidence at the hearing.


  Despite the parents’ lack of agreement, the IEP team determined that the student was not eligible for ESY services.   Because of the parents’ lack of agreement, the schools issued prior written notice to the parents on June 7, 2005 explaining that the schools refused to provide extended school year services for the student because a review of the “…critical skills data collected by the classroom teacher and speech therapist indicated that…(the student) did not demonstrate regression during the summer, Christmas and spring breaks,” and that a “…review of data…does not support need for ESY services.”  The prior written notice, which was admitted into evidence, appears to comply with the requirements of IDEA Section 615(b)(3).  See also 34 C.F.R. Section 300.503 and Policy 2419, Chapter 10, Section 3.

  The parent has offered no evidence to rebut the evidence presented by the schools.  Because the parent was not represented by counsel, the hearing officer asked the parent why he wanted ESY services for the student.  The parent testified in response to these questions that he wanted the student to have interaction with his peers and that from his reading about children with autism in general, he believes that year-round education is the best practice.  Similarly, the parent’s posthearing brief is laden with statements as to the needs of autistic children in general and references to unspecified pages of multi-page documents that allegedly show that this student suffered some periods of minor regression as might be expected for all students.  The parent’s attempt to lump or stereotype all children with autism is expressly rejected.  One of the fundamental concepts of the IDEA is that each child with a disability should receive an IEP that is individualized to his individual needs.  “The IDEA does not concern itself with labels but whether a student with a disability is receiving a free and appropriate public education.   A disabled child’s IEP must be tailored to the unique needs of that particular child.”  Heather S. v. State of Wisconsin, 125 F.3d 1845, 26 IDELR 870 (7th Cir. 1997).  The child’s identified needs, not the child’s disability category, determine the services that must be provided to the child.  Letter to Anonymous, 48 IDELR 16 (OSEP 2006.  See also, Analysis of Comments (pertaining to federal regulations), 71 Fed. Register 156 at p. 46586, 46588 (OSEP August 14, 2006).



Moreover, the IDEA does not require that the schools provide the “best practice” or best possible education for a child with a disability.  The schools are required only to provide a free appropriate public education.  Bd. of Educ. v. Rowley, 458 U.S. 176, 200, 103 LRP 31848 (1982).  As the Fourth Circuit Court of Appeals has noted, all students may regress during lengthy breaks.  MM by DM and EM v. School District of Greenville County, supra.  It may also be concluded that all students would benefit from year-round educational programming, but none of these are the standard for requiring a district to provide extended school year services.

  The standard is whether the student is likely to suffer such significant regression of his skills during the summer as to substantially thwart FAPE.  The parent supplied no such evidence.  
  In response to questioning by counsel for the schools, the parent was extremely evasive but he could not provide any evidence of the student regressing after school breaks.  The parent’s posthearing brief is also notable for its lack of substance on the key issue: there is no contention that this student would likely suffer, or has suffered, significant regression or recoupment problems.

 
 Thus, the schools’ evidence that the student did not suffer significant regression after school breaks or encounter significant difficulty with recoupment after such breaks stands uncontroverted by the parent/student.  Accordingly, it must be concluded that the student was not eligible for extended school year services after the 2004-2005 school year.


  The parent has filed a lengthy posthearing brief.  Despite a request from the hearing officer that the parties not fax their posthearing filings, the parent faxed the first fifty-two and one half pages of his brief on the date of the deadline before the fax machine stopped working.  The hearing officer notified the parent by letter that he would consider the remainder of the parents’ brief, that is, the portion after the first fifty-two and one half pages, if the parent submitted the remainder immediately.  Eight days later, the parent submitted the remaining one hundred one pages of his one hundred fifty-three page posthearing brief, along with sixty-four additional pages of caselaw attachments.  Even though most of the parent’s brief was not timely filed, the entire brief, including attachments, has been fully considered because the parent was not represented by counsel herein and because the parent often expressed confusion with procedures both before and during the hearing.   


Some of the arguments made by the parent will be specifically discussed herein.  It should be noted, however, that because the parent was not represented by counsel at the hearing, he was granted wide latitude in questioning witnesses and in offering documentary evidence.  Large portions of the parent’s brief consist of criticism of the testimony of the schools’ witnesses as “evasive” or not credible because they had difficulty responding to inartful, confusing or trick questions by the parent.  Other portions of the parents’ brief consist of his disagreement with various rulings by the hearing officer concerning the admissibility of evidence or the sequestration of witnesses, or on evidentiary matters which have been waived because the parent failed to raise any objection during the hearing, or on motions to certify certain witnesses as expert witnesses.  Other portions of the parents’ brief pertain to issues raised by the parent in a previous due process hearing, such as methodology issues concerning educating children with autism, or whether the student made educational progress before the 2004-2005 school year or whether evidentiary rulings permitting scholarly studies in the previous due process hearing were correct, or whether it was proper for the previous attorney for the parent/student to withdraw in the previous due process hearing.  All of the above-referenced portions of the parent’s brief have been read and are duly noted, but they bear no relationship to the issues raised herein and they will not be discussed further in this decision.


Moreover, the parent raises a number of new issues for the first time in his posthearing brief.  Because the schools had not agreed to any amendment of the due process complaint and because the parent/student did not seek leave of the hearing officer to amend the complaint, it was not proper to raise these issues in the parent’s posthearing brief thus depriving the schools of the opportunity presenting any evidence to rebut the new issues.  IDEA Section 615 (c)(2)(E).  Among the issues raised for the first time in the parent’s posthearing brief which were specifically not considered herein are the following: a constitutional right of the student to the pursuit of happiness; a general issue concerning related services; a specific issue concerning the related service of recreation; an issue regarding supplementary aids and services; an issue pertaining to assessment tools in conjunction with eligibility for services; an issue concerning reevaluation; an issue pertaining to IEP development and an issue sounding in Section 504 of the Rehabilitation Act. All of the above-referenced portions of the parents brief have been read and are duly noted, but they bear no relationship to the issues raised herein and they will not be discussed further in this decision.


  
The primary arguments raised in the parent’s brief warrant some comment.  One argument that the parent raises is that the personnel of the schools allegedly predetermined the result of the June 2, 2005, IEP team ESY meeting because the schools’ lead special education specialist told the student’s classroom teacher and speech therapist to review their data concerning any regression after school breaks and to bring that data to the June 2, 2005 meeting.  The courts have held, however, that it is not unlawful for school personnel to meet or prepare before an IEP team meeting.  AE by Mr. & Mrs. E. v. Westport Bd of Educ, 46 IDELR 277 (D.Conn. 2006); TW by McCollough and Wilson v. Unified Sch. Dist. No. 259, Wichita, Kansas, 136 Fed. Appx. 122, 43 IDELR 187 (10th Cir. 2005).  In the instant case, it is clear that the school personnel were preparing to ensure that the IEP team had the necessary information available at the meeting.  There is no evidence in the record that any decisions were made before the June 2, 2005 IEP team meeting.  The parents were clearly afforded a meaningful opportunity to participate in the decision-making process.


In the parent’s posthearing brief, there is an argument that the IEP team meeting to determine ESY should have been held at the same time as the previous IEP team meeting.  There is no requirement, however, that a decision regarding ESY be made at the same time that the rest of the IEP is drafted.  See, Pachl by Pachl v. Sch Bd of Indep. Sch Dist No. 11 42 IDELR 264 (D.Minn. 2005).  The argument is rejected.

  The parent also appears to argue that the student’s participation in the general curriculum and the use of teacher documents indicates unlawful predetermination.  The logic of these arguments is not very clear.  A school district is required by the IDEA to develop an IEP that has goals designed to have the child make progress in the general curriculum.  IDEA, Section 614(d)(1)(A)(II)(aa).  Concerning teacher documents, it is difficult to understand what other documents the parent would have the schools consider to determine whether the student showed evidence of significant regression after breaks in the school schedule.  It seems at one point in the parent’s posthearing brief that the parents seem to be contending that some of the documents from the student’s home program should have been considered.  The parent does not point out any such document or how it might show significant regression by the student after school breaks or significant problems with recoupment after breaks.  No such documents are contained in the voluminous record herein.  The connection between home program documents and the issues in this case is not further developed in the parent’s posthearing brief or elsewhere.  There is no evidence in the record to support the contention that the schools predetermined the June 2, 2005 ESY decision. The parent’s predetermination arguments are rejected.



Also the parent’s posthearing brief alleges that the school personnel determined that the student was not eligible for ESY services thereby depriving the parents of meaningful participation in the IEP team process.  At one point in their brief, the parents contend that the demands of the father should simply have been accepted by the school personnel because the father has a doctorate in education.  These arguments are rejected.  The IDEA specifically provides for numerous procedural safeguards to insure that parents have the opportunity to provide input.  See, e.g. IDEA, Section 615.  The Act does not, however, require school districts to grant any IEP provision dictated by the parents; the schools have the duty to provide FAPE and if they refuse a parent request they must provide a sufficient prior written notice.  Rowley, supra; IDEA, Section 615(b)(3) and (c)(1).  In this case the schools have complied and the parents have clearly had a meaningful opportunity to participate.

 
 The parent also asserts an objection to the legal standard for extended school year services.  At one point in his brief, the parent objects to Policy 2419 as being inconsistent with federal law concerning extended school year services.  The argument is not further developed, and there appears to be nothing in Policy 2419 that is inconsistent with the IDEA, the federal regulations or Fourth Circuit precedent.  Accordingly, the argument is rejected.  The parent also devotes a number of pages of the posthearing brief to what appears to be disagreement with consideration of the concepts of regression or recoupment.  Because these concepts are an integral part of the legal standard, however, this argument is rejected.


Also concerning the regression/recoupment standard, the parent’s brief objects to the data collection dates used by the schools personnel at the June 2, 2005 IEP team meeting.  The parent claims that the dates were arbitrarily selected.  The selected dates represent periods before and after school breaks. To determine whether the student has significant problems with regression and recoupment, the schools are required to review data from periods before and after school breaks. The dates selected are appropriate and not arbitrary, and the argument is rejected.  



The parent’s contention in his brief that emerging skills and breakthrough opportunities were not properly considered is also rejected.  The parent/student presented no evidence that the student was on the verge of any breakthrough opportunity or that the student had an emerging skill at the time of the summer of 2005.  The parent presented no evidence to support this argument and it is rejected.

  
The parent’s brief points out some problems with the memory of school district witnesses.  It is true that the schools’ witnesses did have some problems remembering various details.  This is not surprising, however, given that the parent waited until almost two years after the ESY meeting to file this due process complaint.  Indeed, the parent testified that he had misplaced the letter he had given to the school personnel requesting extended school year services for the student and that he had forgotten what the letter had said.  The lapse of time caused difficulties for both parties herein.  Given the passage of time, the school district personnel’s admission of memory difficulties instead tends to support a conclusion that they were testifying candidly.


 
 The parents’ brief also devotes a lot of space to credibility arguments.  Because the parent did not offer any evidence to refute the school district’s evidence that the student did not suffer significant regression after school breaks, however, credibility does not play a very large role in this matter.  There is no contrary testimony or exhibits, and so the hearing officer does not have to choose between competing versions of most of the facts.  However, it should be noted that based upon the demeanor of the schools’ witnesses, as well as the internal and external consistency of their testimony, as well as their candid admissions as to imperfect memories of events that occurred more than two years ago and an obviously heartfelt fear for her safety by the preschool teacher concerning observing the parents’ home program, the testimony of the schools’ witnesses is found to be credible.

  
The parent offered as an exhibit a digital recording of an IEP team meeting.  The parent claims that the student’s preschool classroom teacher made comments at the meeting that were contrary to, and therefore impeach, her testimony at the hearing herein.  A fair interpretation of the recording, however, requires a conclusion that the teacher’s comments at the meeting were consistent with her testimony.  The teacher admits at the meeting in response to a question from the father, to the effect of what would it have hurt for the student to attend a summer school program, that any child would benefit from a summer program, but that this student would not benefit from a program with children with more severe delays.  She goes on to state that, in any event, in order for the student to be eligible for ESY services, she would have had to document regression by the student.  The clear implication of her statements at the meeting was that she viewed the student to not be eligible for ESY.  Thus, the recording would tend to bolster, and not impair, the credibility of the teacher.

  
One further unfortunate but very important note about this recording which was entered into evidence:  a portion of the recording was played at the due process hearing.  During the playback, representatives of the parent made specific mention of discussions that had occurred during a mediation session involving the same parties which was held prior to a previous due process hearing.  At the hearing, the hearing officer immediately stopped the playback because such mediation discussions are confidential as a matter of federal law and state regulation.  IDEA Section 615(e)(2)(G); 34 C.F.R. Section 300.506(b)(8); Policy 2419, Chapter 11, Section 2(B)(6).  The hearing officer later admitted the recording as an exhibit only on the express condition that the parent first remove all mediation discussions from the recording.  The parent then asserted that he had paid a company to remove the mention of the mediation session discussions from the recording and the exhibit was admitted.  Unfortunately, the recording that was submitted continues to contain the unlawful references to the discussions by these parties at a prior mediation.  The repeating of the mediation discussions occurs in the recording just a few minutes after the comments by the teacher cited in the parents’ brief.  The hearing officer immediately stopped listening to the recording when he again heard a reference to previous mediation discussions.  Because the recording, continues to contain references to confidential mediation discussions.  however, the previous ruling is hereby reversed, and Parents’ Exhibit 41, the recording in question, is hereby stricken from the record.  (Note: Although it will not be considered for purposes of this decision, a copy of this recording will remain with the administrative record in a sealed envelope in the event that any reviewing court should disagree with the hearing officer’s ruling and find it proper to review the digital recording.)

 
 The testimony of the parent, on the other hand, was not credible.  The parent had no cogent explanation, for example, as to why he waited until the day before the two-year statute had run to file this due process complaint.  His demeanor was extremely evasive when he was questioned by the school district’s lawyer.  To the relatively minor extent that credibility is in issue in this case, the schools’ witnesses are deemed to be more credible and their testimony is accorded more weight.



Another argument raised in the parents’ brief and that was implicitly raised by the parent’s questioning of some witnesses involves a document entitled “Autism Workgroup Position Paper.”   Although the document does advocate year-round intervention for children with autism in general, there is no support in the record for the parent’s argument that the workgroup document is an official policy or regulation of the West Virginia State Board of Education.  Rather, the document appears to be a guidance tool instead of an official policy.   Indeed, generalizations about all students with autism and ESY services are contrary to the provisions of both federal and state law prohibiting school districts from determining ESY decisions based upon the category or label of the disability.  34 C.F.R. Section 300.106(a)(3) and Policy 2419, Chapter 5, Section 2(H).  It is concluded that the cited Autism Working Group Position Paper does not have the force of law.   



The parent also cites some caselaw in his posthearing brief.  The parent cites a 1990 decision by the Tenth Circuit, a 1993 decision by the District Court for Virginia and a 1994 decision by the District Court for Maryland for the proposition that the regression/recoupment standard does not apply.  All of these decisions precede the Fourth Circuit ruling in MM, supra.  The precedent of the Fourth Circuit Court of Appeals governs extended school year services decisions in West Virginia because the U. S. Supreme Court has not yet addressed the issue.  To the extent that the cases cited in the parent’s posthearing brief are inconsistent with the ESY standard established in MM, supra they are not accepted.



Also, the judicial decisions cited by the parent’s brief are distinguishable factually.  In Reusch v. Fountain 872 F.Supp. 1421, 21 IDELR 1107 (D.Md. 1994), the parents proved that the LEA exhibited hostility toward providing ESY and that the LEA systematically denied ESY services to most students with a disability.  No such evidence was present in this case.  In Lawyer v. Chesterfield County Sch Bd 19 IDELR 904 (D.Va. 1993), the parent presented expert testimony that the child’s unique needs caused him to need ESY services to avoid significant recoupment problems.  No such evidence is in the record of the instant case.


The parent cites Florence County Sch Dist v. Carter 17 IDELR 452 (D.SC 1991), affd. 510 U.S. 7, 20 IDELR 532 (1993), for the proposition that systematic efficiency cannot be asserted by a school district to deny FAPE to a child with a disability.  There is no evidence in the record to support this contention, and indeed no allegation of any such defense being asserted by the schools in this case.  Instead the record reflects that with regard to the decision on June 2, 2005 by the schools personnel on the student’s IEP team concerning ESY services, such decision did not result in a denial of FAPE for the student.


The parent’s brief also cites JH v. Henrico County Sch Bd 326 F.3d 560, 38 IDELR 261 (Fourth Cir. 2003).  Once again, however, the case is inapposite.  The cited decision turns on the issue of the burden of persuasion and the parents in that case provided expert testimony concerning the unique needs of the child for ESY services.  There is no such evidence in the record of the instant case.  More importantly, though, this decision reiterates the MM standard as the standard for ESY decisions in the Fourth Circuit.  The parent’s argument is rejected.

 
Finally, in addition to the posthearing brief,  the parent also submitted an eight-page closing argument at the close of the hearing, which includes the following; a statement of the parent’s difficulty accepting and coping with the student’s disability, a statement that the student’s disability has strained the father’s vitality; an allegation that the school district personnel allegedly conspired to deprive the student of what he was legally entitled to; a detailed description of the qualifications of the various expert witnesses whom the parent wanted to call to testify at the due process hearing but elected not to because of money constraints and doubts about their credibility; and a series of complaints about the hearing officer’s rulings in a previous due process hearing with the same parties.  Nothing in the written closing argument by the parent has any bearing upon the issue presented herein and all arguments contained therein are rejected.
 
   
ORDER


    In view of the foregoing, it is held that the determination by 

the schools at the IEP team meeting held on June 2, 2005, denying extended school year services to the student following the 2004-2005 school year was not a violation of IDEA, the federal regulations promulgated thereunder or Policy 2419, and that the relief sought by the parents herein is denied.

APPEAL RIGHTS



    Any party aggrieved by the findings or the decision herein has a right to bring a civil action in any state court of competent jurisdiction within 120 days from the date of the issuance of the hearing officer’s decision, or in a district court of the United States.  Policy 2419, Chapter 11, Section 3(N).

ENTERED: November 12, 2007














                                                 ______________________________






 James Gerl, CHO





         Hearing Officer
CERTIFICATE OF SERVICE

    The undersigned hereby certifies that he has served the foregoing DECISION by attaching a true and correct copy thereof to e-mails sent to the following e-mail addresses:

 (for parent)

 (for [District Attorney],[County] Schools)
on this 12th day of November, 2007.






_____
_________________________







James Gerl. CHO







Hearing Officer
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