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DECISION

DUE PROCESS HEARING








Docket No.: DO8-018 
PRELIMINARY MATTERS


Subsequent to the hearing, both parties were invited to file a written brief and proposed findings. The schools filed a written brief and proposed findings of fact. The school district filings were received four days late, but they were considered. The parents failed to file a brief or proposed findings of fact.  All proposed findings, conclusions and supporting arguments submitted by the parties have been fully considered.  To the extent that the proposed findings, conclusions and arguments advanced by the parties are in accordance with the findings, conclusions and views stated herein, they have been accepted, and to the extent that they are inconsistent therewith, they have been rejected.  Certain proposed findings and conclusions have been omitted as not relevant or as not necessary to a proper determination of the material issues as presented.  To the extent that the testimony of various witnesses is not in accord with the findings as stated herein, it is not credited.

ISSUES PRESENTED


The parents’ complaint raises the following four issues, all pertaining to the decision by the school district to deny the parents’ request that the IEP created on May 17, 2006 provide that the student would receive occupational therapy as a related service:


1.  Whether the schools failed to follow a court-ordered protocol concerning the occupational therapy evaluation of the student;

2.  Whether the decision to deny occupational therapy as a related service in the May 17, 2006 IEP was unlawfully predetermined;

3.  Whether the schools issued timely prior written notice concerning its refusal to include occupational therapy as a related service in the May 17, 2006 IEP;


4.  Whether the schools violated the law by refusing to reimburse the parents for an independent occupational therapy evaluation.

FINDINGS OF FACT

Based upon the evidence in the record, the hearing officer has made the following findings of fact:


1.   The student was born on February 15, 2001.  


2.   The student had been diagnosed with autism, among other conditions.


3.  The student was eligible for special education and related services as a preschool special needs student.  

 4.  An IEP was developed for the student on March 23, 2005.


5.  
The parents have filed numerous other due process complaints against the schools, including two others now pending before this hearing officer.  In addition, the parents had previously filed a due process complaint challenging the March 23, 2005 IEP on numerous bases.  The school district prevailed in a hearing officer decision by this hearing officer dated November 7, 2005 concerning whether said IEP provided FAPE as to methodology issues and the need for a one-on-one aide.  Said November 7, 2005 decision did find in the parents’ favor as to certain other issues and required the schools to conduct an occupational therapy evaluation of the student within thirty days of said decision and to convene a facilitated IEP team meeting to consider said occupational therapy evaluation and whether the student required occupational therapy as a related service.  There is no other court-ordered protocol as to such an occupational therapy evaluation.

6.  The aforesaid hearing officer decision was affirmed on appeal by the United States District Court for the Southern District of West Virginia on August 3, 2007. 


7. On October 24, 2005, the schools’ occupational therapist conducted an evaluation of the student.  He was able to cut with scissors, zip and unzip a book bag and button and unbutton a large button.  He was on age level with fine motor skills and adult daily living skills.  The therapist concluded that occupational therapy was not recommended for the student.


8.     The schools convened a facilitated IEP team meeting to comply with the aforesaid hearing officer decision on December 8, 2005.  The team determined that the student did not need occupational therapy to benefit from special education.  The parents disagreed with this conclusion and requested that the schools provide an independent educational evaluation of the occupational therapy needs of the student.  On behalf of the schools, the schools’ special education director agreed to pay for an independent evaluation and provided the parents with the names of three qualified independent occupational therapists.  The special education director informed the parents that they would have to notify her as to which occupational therapist they had selected so that contract paperwork could be processed in order for the schools to pay for the evaluation.


9.    When the schools’ special education director had not heard from the parents regarding selection of an independent occupational therapist by December 23, 2005, she wrote a letter to the parents reminding them that the schools’ policy required that contracts be signed with the selected occupational therapist before the services were provided.  The parents did not respond to the letter and did not submit a request for reimbursement and no contract was ever signed with an outside occupational therapist to evaluate the student.

10.  In a separate due process complaint, the parents challenged an IEP developed for the student at the IEP team meetings convened on March 24, 2006 and May 17, 2006.  Among the issues litigated in that case was whether the schools denied FAPE to the student in said IEP because it did not require occupational therapy as a related service.  In a hearing officer decision by this hearing officer dated October 17, 2008, it was held that the student did not need occupational therapy in order to benefit from special education and that the schools’ refusal to provide occupational therapy as a related service to the student was not a denial of FAPE.

11.  The schools conducted another occupational therapy evaluation of the student on May 16 and 17, 2006.  Said evaluation was conducted by an occupational therapist other than the one who had previously evaluated the student.  The evaluation report of this occupational therapist concluded that the student had no significant barriers and that he could access the educational settings with regular class staff support.  Her conclusion was that occupational therapy was not recommended for this student.


12.   The school districts’ occupational therapists who evaluated the student had no preconceived notions as to the student’s need for occupational therapy as a related service and received no instructions or directions as to what their findings and recommendations should be.  There was no interference with the work of said occupational therapists by school officials or by anyone else.


13. 
An IEP team meeting for the student was commenced on May 17, 2006.  Present at the meeting were the parents, the student, an autism consultant invited by the parents (by telephone), an occupational therapist invited by the parents (also by telephone), the student’s special education teacher, the schools’ speech therapist who worked with the student, the schools’ occupational therapist, the schools’ preschool special needs lead, and the schools’ lead special education specialist, who chaired the meeting. 

14.    At the May 17, 2006 IEP team meeting, the team members reviewed and considered the evaluation reports of two outside occupational therapists submitted by the parents dated December 2, 2005 and February 8, 2006, as well as a letter from a pediatrician dated February 20, 2006 submitted by the parents.  The IEP team also considered the two occupational therapist evaluations conducted by the schools’ occupational therapists.  The occupational therapist invited by the parents presented her findings, and then the schools’ occupational therapist suggested that the differences between the two evaluations could be explained by the fact that she had evaluated the student in the classroom setting, whereas the parents’ occupational therapist had evaluated the student in a clinical setting.  The parents’ occupational therapist then agreed that the difference in settings could explain the differences and that the student did not require occupational therapy to benefit from special education.

15.   The parents and their representatives participated actively in the May 17, 2006 IEP team meeting.  The parents were afforded a meaningful opportunity to participate in the development of the student’s IEP.


16.  The May 17, 2006 IEP for the student did not include occupational therapy as a related service.

17.   On May 17, 2006 the schools’ lead special education specialist issued a prior written notice and sent it to the parents.  Said prior written notice provides, in pertinent part, that the school district was refusing the parents’ request that it provide occupational therapy as a related service.   The prior written notice notes that the schools considered the two outside evaluations submitted by the parents but concluded based upon the reports of the schools’ occupational therapists’ evaluations that the student did not require occupational therapy.  Said prior written notice was received by the parents within ten days of the decision at the May 17, 2006 IEP team meeting to deny the parents’ request that the student receive occupational therapy.


18.    The instant due process complaint was dated May 16, 2008 by the parent and received by the West Virginia Department of Education on May 19, 2008.

CONCLUSIONS OF LAW

1. Student is a child with a disability for the purposes of the Individuals with Disabilities Education Act (hereafter sometimes referred to as “IDEA”), 20 U.S.C. Section 1400 et seq, and he is an exceptional child within the meaning of W. Va. Code Section 18-20-1 et seq, and Policy 2419, Regulations for the Education of Students with Exceptionalities (West Virginia Department of Education – effective September 11, 2007)(hereafter sometimes referred to as Policy 2419).


2. Student is entitled to a free appropriate public education, (hereafter sometimes referred to as “FAPE”) within the least restrictive environment under the meaning of IDEA, 34 C.F.R. Section 300.1 et seq.; and Policy 2419, Ch.1.


3.   The allegation in the instant complaint, which was filed on May 19, 2008, concerning an alleged failure by the schools to comply with a court- or hearing officer-ordered protocol that it complete an occupational therapy evaluation of the student by December 7, 2005, was not filed within two years of the date that the parents knew or should have known about the action that forms the basis for the complaint and therefore is barred by the statue of limitations.   IDEA Section 615(f)(3)(C); 34 CFR Section 300.507(a)(2); Policy 2419, Chapter 11, Section 3(A).

4.  The decision by the schools to deny occupational therapy as a related service in the May 17, 2006 IEP was not unlawfully predetermined.  The school district properly considered the occupational therapy evaluations submitted by the parents.  The parents were afforded an opportunity to meaningfully participate in the development of the student’s IEP.  Deal v. Hamilton County Schools, 392 F.2d 840, 42 IDELR 109 (6th Cir. 2004); Michael J. and Deidre J. ex rel Patrick J. v. Derry  Township Sch. Dist., 45 IDELR 36 (M.D. Pa. 2006); JD by Davis v. Kanawha County Schs., 48 IDELR 159 (S.D.W.Va. 2007); IDEA Section 615(f)(3)(E)(ii)(II).

5.  The prior written notice issued by the schools on May 17, 2006, provided timely notice to the parents that it had refused to provide occupational therapy as a related service to the student pursuant to the May 17, 2006 IEP.  IDEA Section 614(b)(3) and (c)(l); 34 CFR Sections 300.503(a) and (b); Policy 2419, Chapter 10, Section 3.


6.  The schools did not refuse to provide an independent occupational therapy evaluation for the student at public expense.  The conduct of the schools with regard to the parents’ request for an independent educational evaluation concerning the occupational therapy needs of the student was consistent with the requirements of the law.  34 CFR Section 300.502(b); Policy 2419, Chapter 10, Section 7; Hudson v. Wilson, 828 F. 2d 1059, 559 IDELR 139 (Fourth Cir. 1987).
DISCUSSION
1.  Preliminary Matters
a.  Motion to Continue

Because the parties failed to arrange a prehearing conference by telephone as directed by the hearing officer, the hearing officer scheduled the hearing for July 15-18, 2008.  On June 20, 2008, the father moved for an indefinite continuance because of four unspecified medical conditions.  The hearing officer granted a continuance but pointed out that because of the timelines applicable to due process hearings {See 34 C.F.R. Section 300.515 and Policy 2419, Chapter 11, Section 3(K)(requiring specific extensions only)}, an indefinite continuance was out of the question and ordered the parties to arrange a status conference by  telephone on or before July 21, 2008.  The school district’s attorney reported that the parents had not responded to his letter requesting dates and times for such a status conference by telephone.  On July 21, 2008, the parents filed another motion to continue, alleging that the father had either six or five medical health conditions (some physical and some mental).  Nowhere in said motion do the parents specify the conditions from which the father suffered or the amount of time needed before he would be able to proceed.  Despite the lack of specificity, the parents again requested a continuance of unlimited duration.  


On July 22, 2008, the hearing officer reminded the parties that they had previously been warned that “further shenanigans shall not be tolerated and may result in the imposition of sanctions.”  Because the parties failed to arrange a status conference by the deadline and because an unlimited and indefinite continuance was not appropriate, the hearing officer denied the motion to continue and scheduled the due process hearing for August 28-29, 2008.  Said July 22, 2008 letter was admitted into evidence as Hearing Officer Exhibit #1.  The due process hearing began on August 28, 2008.
b.  Motion to Dismiss or for Sanctions (Failure to Proceed)

At the outset of the due process hearing, counsel for the schools made a motion to dismiss or for sanctions.  The motion noted that the parents did not appear for the hearing or make any effort to schedule a status conference as directed by the hearing officer or to prepare their portion of the prehearing memorandum as ordered by the hearing officer.


When the parents did not appear for the hearing, the hearing officer waited approximately forty minutes and then attempted to telephone the parents.  The parents’ home telephone had been temporarily disconnected.  The father’s work telephone answering machine message indicated that it had not been changed since early June, but the hearing officer left a message for the parents to appear at the hearing or to telephone the hearing officer.  The parents did not appear or telephone.


After first determining that correspondence in the file demonstrated that the parents did in fact have notice of the hearing [Hearing Officer Exhibits 1 and 2 (an August 21, 2008 letter also establishing the location of the hearing)], the hearing officer concluded that the parents’ conduct was inappropriate and that sanctions were in order.  In view of the pro se status of the parents and the medical conditions of the father, the hearing officer concluded that dismissal was too harsh a sanction.  Instead, it was determined that the appropriate sanction was to proceed with the hearing in the parents’ absence.

      The parents were invited to submit a posthearing brief and proposed findings of fact even though they did not appear at the hearing.  Counsel for the schools asserted that the schools’ exhibits were delivered to the parents.  The court reporter was instructed to send a copy of the transcript of the hearing to the parents.  Unfortunately, however, the parents failed to submit any posthearing filings.
2.  Merits

a. Issue No. 1:  Whether the schools failed to follow a court-ordered protocol concerning an occupational therapy evaluation of the student.

The due process complaint alleges that the schools failed to comply with a court-ordered protocol pertaining to the student.  The schools’ special education director testified that there was no such court order, but noted that a previous due process hearing decision by this hearing officer in a case involving the same parties ordered the schools to conduct an occupational therapy evaluation of the student within thirty days of the date of the decision.  See, In re Student With a Disability, 106 LRP 50574 (SEA WV 11/7/05).  The hearing officer’s decision was challenged by the parents on other grounds and was upheld by the United States District Court for the Southern District of West Virginia in JD by Davis v. Kanawha County Board of Education, 48 IDELR 159 (S.D.W.V. 8/3/07).

At the hearing herein, counsel for the schools objected to this contention on the basis of timeliness.  The federal special education law, IDEA, requires that any due process complaint be filed within two years of the date that a parent or agency knew or should have known about the action that forms the basis of the complaint, unless the State has adopted another timeline. IDEA, Section 615(f)(3)(C); 34 CFR Section 300.507(a)(2) West Virginia has not adopted a different statute of limitations; Policy 2419 Chapter 11, Section 3(A) also sets forth a two-year statute of limitations.

In the instant case, the due process complaint is dated May 16, 2008 and was received by the West Virginia Department of Education on May 19, 2008.  The due process hearing decision was issued on November 7, 2005 and gave the school district thirty days to conduct an occupational therapy evaluation.  If there was any violation of IDEA or Policy 2419, the parents should have known about it by December 7, 2005.  Any timely due process complaint, therefore, would have to have been filed by December 6, 2007 to comply with the deadline.  The instant complaint was filed more than five months after the statute of limitations had run.

The parents did not appear at the hearing or make any posthearing filings.  Accordingly, there is no contention or evidence to show that either of the statutory exceptions apply.  IDEA, Section 615(f)(3)(D); 34 CFR Section 300.511(f); Policy 2419, Chapter 11, Section 3(A).


For the above-stated reasons, the schools’ motion to dismiss was granted at the due process hearing.  Said ruling is incorporated by reference herein.  The contention by the parents that the schools failed to follow a court-ordered protocol pertaining to an occupational therapy evaluation for the student is dismissed as untimely filed.

b. Issue No. 2: Whether the decision to deny occupational therapy as a related service in the May 17, 2006 IEP was unlawfully predetermined.

It should be noted at the outset that the parents’ argument concerning this issue does not include the contention that the denial of occupational therapy in the May 17, 2006 IEP constituted a denial of FAPE.  That issue, among others, was litigated in a separate due process hearing and decided in the schools’ favor in a decision by this hearing officer dated October 17, 2008.  See In re Student With a Disability, ___ LRP ___  (SEA WV 10/17/08).


Where a school district predetermines the student’s program and services before the IEP team meeting, it violates IDEA by depriving the parents of the opportunity to meaningfully participate in the IIEP development process.  Deal v. Hamilton County Schools, 392 F.2d 840, 42 IDELR 109 (6th Cir. 2004).

The schools deny the allegation.  The schools’ occupational therapist who evaluated the student on May 16 and 17, 2006, testified that she evaluated the student without any preconceived notions as to whether the student needed occupational therapy in order to benefit from special education and without any interference or direction from anyone in the school system.  Unfortunately, the parents did not appear at the hearing, so the evidence submitted by the schools is unrebutted and uncontradicted.


The only evidence in the record that might raise a suspicion of predetermination is the testimony of the schools’ lead special education specialist, who chaired the May 17, 2006 IEP team meeting, that some portions of the IEP were prepared as a draft for discussion prior to the IEP meeting.


Courts do not equate a draft IEP with unlawful predetermination, however, where the parents are permitted to participate actively in the IEP development process.  Michael J. and Deidre J. ex rel Patrick J. v. Derry  Township Sch. Dist., 45 IDELR 36 (M.D. Pa. 2006); JD by Davis v. Kanawha County Schs., 48 IDELR 159 (S.D. W.Va. 2007).  In this case, the evidence in the record reveals that the parents were permitted an opportunity to meaningfully participate in the IEP team meeting on May 17, 2006 and that they took advantage of that opportunity.

Both parents attended the May 17, 2006 IEP team meeting.  In addition, an autism consultant invited by the parents and an outside occupational therapist invited by the parents also participated in the IEP team meeting by telephone.  The schools’ occupational therapist testified that there was a discussion of the occupational therapy needs of the student at the meeting.  Both the outside occupational therapist and the schools’ occupational therapist spoke concerning this issue.  The schools’ occupational therapist discussed her May 16-17, 2006 evaluation report which concluded that the student had no significant barriers and recommended that the student did not require occupational therapy as a related service. The schools’ occupational therapist asserted that because she had observed the student in the classroom setting, she was confident that the student did not need occupational therapy as a related service to access the school environment or to benefit from special education.  See IDEA Section 602(26)(A) (defining the requirement of related services).  The outside occupational therapist agreed with the schools’ occupational therapist that because she had observed the student in a clinical setting rather than in a school setting, different findings could result, and the outside occupational therapist agreed that the student likely did not need occupational therapy in order to benefit from special education.

The testimony of the schools’ occupational therapist is supported by the consistent testimony of the schools’ lead special education specialist concerning the discussion of occupational therapy by the two occupational therapists at the IEP team meeting.  The testimony of the schools’ occupational therapist and the testimony of the schools’ lead special education specialist is credible and persuasive as to these points.  Documentary evidence submitted by the schools indicates that the reports of the evaluations by both the schools’ occupational therapist and of the two outside occupational therapists were considered by the IEP team members. The parents’ complaint states that their outside occupational therapy evaluation reports were not considered by the IEP team.  This statement, however, is refuted by the testimony of the schools’ witnesses and the documentary evidence cited above.  Although the parents’ complaint pleads this contention as a separate issue, it is dealt with here because it is related to the predetermination issue in that both allege that the parents were denied a meaningful opportunity to participate in the IEP development process.  These contentions are rejected.  The parents did not appear at the hearing or submit any additional evidence to contradict the schools’ evidence.

It is concluded that the parents were permitted an opportunity to meaningfully participate in the May 17, 2006 IEP team meeting as to the issue of whether the student should receive occupational therapy as a related service, as well as to all other issues.  It is concluded further that the decision to deny occupational therapy as a related service in the May 17, 2006 IEP was not unlawfully predetermined.


c.  Issue No. 3:  Whether the schools issued timely prior written notice concerning its refusal to include occupational therapy as a related service in the May 17, 2006 IEP.


The IDEA requires school districts to provide prior written notice to parents whenever it proposes to initiate or change or refuses to initiate or change the identification, evaluation, placement or provision of FAPE to a student with a disability.  IDEA Section 614(b(3); 34 CFR Section 500.503(a).  Said prior written notice must contain certain specifics explaining the decision made by the schools.  IDEA Section 614(c)(1); 34 CFR Section 300.503(b).  The West Virginia special education regulations require that said prior written notice must be given to the parents within ten days of action or refusal.  Policy 2419, Chapter 10, Section 3.

In the instant case, the schools refused to include occupational therapy as a related service for the student on May 17, 2006, the date of the IEP team meeting.  The schools introduced documentary evidence that it issued a prior written notice on the same date, May 17, 2006.  Said prior written notice contains a statement of the reasons for the refusal and notes that the schools considered all occupational therapy evaluations submitted by the parents to the IEP team.  The schools’ lead special education specialist, who had signed the prior written notice, testified that she sent the prior written notice to the parents on or about the date that it bears.


The testimony of the schools’ lead special education specialist is credible and persuasive.  The parents did not appear at the hearing or submit evidence herein.  Accordingly, the evidence presented by the schools is uncontroverted and uncontradicted.  Thus, the prior written notice of the refusal to provide occupational therapy as a related service was provided to the parents well within the ten-day window permitted by Policy 2419.  It is concluded that the schools did provide timely prior written notice of its decision to refuse the parents’ request that the student receive occupational therapy as a related service. 

c. Issue No. 4:  Whether the schools violated the law by refusing to reimburse the parents for an independent occupational therapy evaluation.  



A parent has a right to request an independent educational evaluation at public expense if the parent disagrees with an evaluation obtained by the school district.  If a parent makes such a request, the school district must either file a due process hearing complaint to show that its evaluation was appropriate, or else ensure that an independent evaluation is provided at public expense.  If the final decision is that the schools’ evaluation was appropriate, the parent still has a right to an independent educational evaluation, but not at public expense.  34 CFR Section 300.502(b); Policy 2419, Chapter 10, Section 7; Hudson v. Wilson, 828 F.2d 1059; 559 IDELR 139 (Fourth Cir. 1987). 



In the instant case, the schools’ special education director testified that the parents asked her for an independent occupational therapy evaluation at the facilitated IEP team meeting on December 8, 2005.  The special education director agreed to provide said evaluation at public expense and gave the names of three certified occupational therapists to the parents with a request that she be notified of which therapist the parents decided to select so that she could process a contract for the therapist, which was a requirement for payment by the school district.  The special education director testified that she did not recall the parents ever notifying her of the selection of a therapist and that she never received a reimbursement request from the parents or processed a contract with an independent occupational therapist to perform an evaluation of the student.

The testimony of the special education director is corroborated by the documentary evidence.  Included in the record evidence is a letter from the special education director to the parents dated December 23, 2005 noting that the schools had agreed to pay for an independent occupational therapy evaluation of the student and requesting notice of which of the qualified occupational therapists had been selected so that necessary contracts could be completed.


The testimony of the schools’ special education director is credible and persuasive as to these points.

The parents did not appear at the hearing or present any evidence or submit any posthearing filings.  Thus, the schools’ evidence is unrebutted and uncontradicted.


It is concluded, therefore, that the schools did not refuse to pay for an independent occupational therapy evaluation of the student as agreed.  The schools agreed to pay for such an evaluation.  It was instead the parents’ failure to respond to the schools’ special education director so that the necessary contract paperwork could be processed that resulted in the schools not paying for an independent occupational therapy evaluation.  Accordingly, there is no factual basis to support the parents’ allegation, and the parents’ contention is not credited.





ORDER



In view of the foregoing, it is held that the record evidence does not establish any violations of IDEA or the federal regulations promulgated thereunder or Policy 2419.  It is hereby ordered that all the relief sought by the parents herein is denied.

APPEAL RIGHTS



      Any party aggrieved by the findings or the decision herein has a right to bring a civil action in any state court of competent jurisdiction within 120 days from the date of the issuance of the hearing officer’s decision, or in a district court of the United States.  Policy 2419, Chapter 11, Section 3(N).

ENTERED:









 ______________________________






 James Gerl, CHO





         Hearing Officer
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