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PRELIMINARY MATTERS

Subsequent to the Hearing, both parties submitted proposed findings of fact and
copclusions of law, Roth have been reviewed and considered in offering this Decision. ’f‘o the
sxient that any withess westimony is not in conformuty with the ﬁnd.is'igé of fact contained herein,
such tegtimony 1s 0ot Tound w be credible.

PROCEDURAL HISTORY

The regquest for Hearing in this matter was filed on November 13, 2008, The Petitioner
waived resolution session on Novernber 18, 2008 Petitioner requested an exiension of the
tieling based wpon the upavailability of Peritioner's counsel until late February 2009, The
request was pot objected to and was therefore grapted, A Prehearing Conference was held on
Drecerpber 17, 2009, the results of which are reflected in the Prehesring Conference Grder tssued
or the sarne date.

[SSUES PRESENTED

During the ebove noted Prehearing Conference, the issues were clarified o b and are
innited o the following:

[ [nd LEA deny the student FAPH by failing to develop an [EP which meluded

‘methodology needed to provide the student with educational benetit?
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PINDINGS OF FACT
L. . s a five vear old boy, born on Japuary 19, 2004, disgnosed with auilsm spectrum

disorder , also described in the records ns Pervasive Development Diserder, Not Otharwise

specified (PDERNOSY. Due Process Exhibii R-14
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2. Since the age of two, 8. hes been enrolied at the M

was nonverbal, had

Px. B3, R-22, R-18, R-20.  Before attending S

deficits in social and cognitive skills,

i, @I o5 approximately 2 years ofd when he began beatmient with

g iospital.

P coscribed QM ot 2ge 2 as nonverbal with high rates of repetitive snd restrictive

sehsedors, huving a stpnificant learning delay, highly mattentive and difficulties staying on
msk.  Additionally, he displaved a mumber of mpatilive and stereotypical behaviors, of
autESe.

2. _ as “ diagnostician, has made the recommernsation that “ receive Ji-

a0 hours pet week of Applied Behavior Analysis using Discrete Trial Instruction or

Teaching (hereinafter “"ABA DTLor DTT7)

A, currently peceives 3040 hours pee wesek of ABA-DTT at 4
3. On Getober 11, 20607, 4 team of educators from the LEA observed 1A at D g o

R-2

§. Un Novanber 7, 2007, the “ sent to (Y pavents & Notics of Eligibidity Commltee
andfor individualized Fducation Program Team Mecting, scheduling an [EP meetmg for

Moverber 30, 2007, for LA, Ex. R-1

7. The parents responded that they would attend and that thelr attorneys, .

would attend, as well Gl f and § e o
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W (rzosmivted o the parents 3 sopy of

8. On November 19, 2007, LEA ?rincipazi

v

s abserved by the LEA at il on Qoteber 11, 2007, and a draft of annual goals

and short term objectives for the JEP meeting on November 3% 2067, F‘\Qg?f
N

.« 9 On Novemberg?, 2007, the parents responded, and inchuded specific TEP goals to be

y ggm’ arporated g SR TCP; o present levels document preparad by the parent and m
»

Foandd comments and olanfications cefalive 1o the observalions se L
m‘ el conmer i ol £ slative t obsarvations semt by ihe LEA.

16, The LEA amtached, verbatim, the present levels deﬁ:yfg%em and incorpoyated the goals
b ,,u% g?‘%ﬁqu‘; parent into the deafl IEP 10 be dissussed by the JEP Committee on
November 30, 2007, Ex. R-5, Ex. R-; I}uv Process Hearing Transeript Volume 1 pp,

248220 chereinafter Tr. Vol _p ) .1

% W
i e ) .
koot * ‘ L€y

I 1. The parents attended the IEP meeting on Novernber J( 2007, along with ¥

the Executive Director of %’kd Program
vovrdinator. B R-8
N

P, the LEAs school psvehologisy _ mwﬁi‘km! spectst

aducation tepoher,

Principat at Elementary School;

i

the LEA s Director

b autism teacher;
R
of fecial Education; §

; autisrn consultant; §

. speech therapist; and § @@ occupational

therapist; atfended the [EP meating on behalf of the LEA. Fx. -8,

§3 The pareats and the LEA were presented at the [EP meesting by counsel. Ex. R-8
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L The IEP calls f’orm placement i special education [00% of the fime. Ex K-8

. Ab the IEP meeting, neither the parents nor thelr advocates voiced any obiection o thy

IEP. except that the parents and their advosates questioned the SCERTS methodology o

be used by the LEA. TR Vol [ p, 220-222; 227-228; Ex. R-12

4300

CThe IEP g initialion date was Deécember 17, 2007, Ex. R-8

gy
l}

he LA uses SCERTS as 2 methodology for stadents with autist,

The [FP calls for rained SCERTS insguetor o implement portions of the 1EP. Ex, R-8

¥

§

Al of the LEA s teachers were trained in SCERTS on or before December 12 and 13,

20407

On December 17, 2007, having not heard from the parents regerding the IEF, Principal

sent the parents a prior written notice, indicated when the IZF would start and

setting forth some dates of trapsition. Fx. R-10

¥

IO December 17, 2007, counse] for the parents rgjected the IEP, indicating that the

parents infernded 10 keep the student st hecause of their coneerns with the

snethodiole

v ernployed by the schivol systam, s R-TE

I Decemsber 18, 2007, counsel for the LEA resporsied confirming that the methodology

remained the main {ssue with the parents, Ex R-12,
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parents did not Ble [or due process wet] November 10, 2008, nearty one year Jater

teaches Preschoo! Special Needs forthe LEA. Ty. Vol [ p. 173

¥4

it

B hosoover 25 years of experience teaching students with special needs and,
throughout that time, has been fnvolved iy developing thousands of IEP’s. Tr. Vol | pp.

229-230.

6. N

B holds a bachelor's degres in special education: a bachelor’s degree in
elomentary edueation; and a master’s degree b special education warly intervention. Tr.

74,

f—

Sal 3 mn 1Y
vl D 13

mhe iz certified by the Swie of West Virginde fo teach Blementary Fducation 1-6: Special

Bducation K-12; and Pre-Schioo] Special Bducation Pre-K-K. Tr Vol T p 1 74; Ex, R24

28,

Obfsf:-rw.j-, at

W oo helped o develop his [EP. Tr. Vol | pp.

29, O s present and participated throughout the [EP meeting on November 36

.J ‘
2807, for S Tro Vol I p. 220-228

3, N o gualified a3 an expert in special edueation,

it the TEP developed for @i was designed to confer meaningfel

sducationaf benefit T Vol fpp 2




10 Sk jestiGed that the LEA believed that §ilills neads could be met in & more functional

environrment ard st conter edacational banefit.

W teaches studenis with avtism for the LEAL

WP ;s taught students with special needs for § years. Prior to that, he served as

an instructional aide for 15 years.

_He hold a bachelor’s degree in speech pathology: e master’s degree in severe multiple

.
P

disebilities; and an autism certification from Marshall University.

is certified by the St of West Virginia to teach Special Bdueation K-12;

snd Autism ORK-ADIULTL He s considersd & highly gualified teacher under Mo Child

4

W oo present and participated throughout the 1EP meeting on Novesber 30,

w

2007, for 1AL

cwas qualified ag an expert in special educstion and autism instraction,

B iostificd that the TEP developed for W, a5 roasonably caloalated o confer

meanimeful educational bonelie

 tostifiod that the IEF was “based orc information supphed by 4

Lty o wis Dated O g

b: past experiepes working with thet age level

2.

poptiation: and it was based on the inpul of people wiie wark with students with suiisae”
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B i an autism consultant for (R County Schools.

43, . hsorves students with sutism and works with parents anid teachers to develop

an educations! program for then.

W provides diserete trial training to students; supervises instructional perscnnel m

administedng such programs; and monitors and modifies programs when needed.

45 W oids 2 bachelor’s degree i psychology and a master’s degree in child clinioal

peychology.

45 . Useooed P ot (.

W oid heiped to develop hus TEP,

was present and participated throughout the [P meeting on November 30,

77, for W

45, . csfced that the JEP developed for “ was designed o confer meanngiul

educational benefit,

49, o cstified et the [EP was “specifically designed for {”}. {t was - it’s vary

individuslized. It targets specific functional skills that he would need 1o progress and be

sticgassiul in life”

W, o holds a PR, in chiaical peyehology snd is a professoy of padiatrics

*

at Ohio State University and  Nationseide Children’s Hospital, s “ tresting

pavehoiogist,
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Aol

W testified that he has seen ".‘at Children’s Hospital onge a year over the past 3
: « gl
%o

vears and has received reparts ss.hc:a.zt“ f‘“mm“ parents.

L
Bad

i, who qualified as an expert in the field of pedistric psychology with a
specialization n autism, recommencled that h receive 30040 hours of 111 therapy using

ARLA discrete trail technigues.

o
299

Cn Face, 8 teatified he typically recommends ABAJDTT {or children with autism
Y1 ¥

up to age ¥, when they are similar in performance to §il§.

tesiified that ABA/DTT 5 the only emethod which has peer reviewed

scfentifically based research which shows educational benefit for student with similar
o~

proficiencies to

b oo he did ot review the [BP

S5 AN 1o not observed " at i

36, NN vover observed any of the LEA’s classrooms, and his only familiarity with

SCERTS comes from looking at the SUERTS website oy the internst,

W s qualified as an enpert 1 school psychology, special education

programaning and sulism.

< psyehologist from

W coviowed Wl 1EP the reports by
Children’s hospie!; el records from birth to 3

et cahﬂ;:c:rva‘.«;i.‘. at §

9. in addition, §



60. Based upon his review of the records, his observations of i, his discussions with the

teachers at the LEA, and his review of the November 30, 2007, 1EP, I i fostitied

that he believed the TEP was a good [EP, that would provide educational benefit to ~

61 Avcording 1o § P che LB s “well thoughbt cut, and, most inportantly, is based on
what be can do. 0 is implementable. It i3 in 2 school and it will be able w0 be
pengrabizect and wansferabie and 1 will bee not require the huge tansition that e would
fawve b make. I " continues 10 sy whare he s, the older you get, the harder the

fransition 15, And so I think this would provide educational benefit, and it is not- it is not

ABA Lovaas- approved discrete tral taining, but it provides educational benefit.”

o2, g, ostified that teansitioning (il from the ABA/DTT propram o the SCERTS

program would cause repression.

W, cHisagrees with P (hat “the ounly methodology for children with autism

is ARA disgrete tpiap”

CONCLUSIONS OF LAW

Fied upon the above Findings of Fact, the arguments of counsel, as well as this Hearing

Oificer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

; The proviston of PAPE {5 determined by a two prong test: First, has the LEA
<,:.a?m:sh_[€¢c§ with the procedures of iDi‘:’ﬁ..r Second, 8 the ELH reasonably caleulated
w0 provide the student with sducstions] bérf?fit? B of Edue, ¥V Rowley, 1025 Cx
FO34 1aR2

-t f
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The educational benefit must be more than wivial, Carrer v. Florence Cotsy
School Dist, Four, 936 F 2d 156 (5 Cir, 1991 of°d 510 0L 7 114 8 Cr 361
{983}

Al xtudt;m is eligible for services under IDEA i the student has a disability and
why, by reason of the disability. needs ,ubac,ua,; educaiion and related services. 20
LS T4, 3 R R 3008

The applicable statutory suthority js found ar 20 Us.C 1400, et seq. (JDEA) and
s regulatory Duerpretations of 14 CFR, 300, et geq).

@ 5 o disabled obild within the meaning of 20 U SCOL400, of seq. {IDEA), s
implementing requlations at 34 CFR 300, t seq. and West Virginia Policy 2419,
IDEA provides for private placement reimbursement when the LEA fails to
provide FAPE and the private placement is appropriate. 20 US O f412
Burlington v Depl. of Edue, Of Mass. 471 U5 359, 105 S0 1995 (1945,
Parents are not required o subject their children i inapproprigte 1EPs and

educational fallure in order to seek retmbursement for privide placeinent. | Frand

v Board of Educarion of Hyde Pork Central School Dist, 439 F 3d356 (27 Cir

438 /}'{)4{,

l‘(

LA must ase edwealionn] programs which are based upon peer reviewed

The LEA bas the burden of proot as to the appropriatensss of any proposed
setion. WV Policy 2419

DISCUSSION
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This matter canters on a request for reimbursement of private school tuidon. The student

ed services from the private school from the age of two as the resull of a settlement
soreement between LEA and Petitioner.  Upon the time of development of an JEF {or IDEA
covered servioes provided by the LEA for the pericd begmuing Janaary 2008, the parents were

dissatisfiad with the LEA proposed IEP. Parents unijaterslly placed student at the same private
sohool @ urnri fmxp‘ht reimbursement of tuition, [n order to prevail in a clabm for reimburserent, the
petitioner must show that the LEA has not offered FAPE in u timely manner and shat the private

pracement is appropriate. The LEA has the burden of proof for showing that the proposed IEP is

First, the petiiener must show that FAPE has not been provided.  In order s meet the

I ff
(931

remgivarent of FAPHE,

As must develop IEFs which sre reasonably calouisted o provide
educational benefil. See Renvley. The educational benefit must bo more than minunal or trivial.
Sz Certer. The [EY must be based upon the student’s individual nieeds.

The student in this matler has been receiving seivices based upon the
recommendetion of his treating psychologist.  The psychologist testified that n was far below

his peers i development. Throughout oy extensive research and experience, he has found the

| Behaviors) Analysis/Disceete Tris! Traipiog (ARAAYTTY method to be the ordy method
thist, works with students of the same proficiency levels as i Baved upon his years of werking

with ~ the pavehologist recornmended 35440 hours per weel of ABANTT.

has attemeted 1o comply with the recommendations by providing the partieulsr methodology for
thyee mmber of boure  sowsid i’“‘ L [ e gvaes b breayad B da
ee DD o BOUTS  DoREne -an Uy e PEYUROMREST TR e hiy

pecomemendations bused upon the particular needs of the individual child Jif}  Fowever, it
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ularly recommends a similar program for students

shoald be mentionad thet the psychologist reg

with sirilar levels of deficienoy.
The instructors who work with B8, on a daily basig belisve thar the smdent needs
ARADTT in order o receive educational benefit which 15 more than minimal. “ curent

©as a two vear ofd. Thess

fstructors have worked with him since he began at §
instractors, while not sertified teachers, are professionals whio have knowledge of the day to day
progress or lack thereof under the current system of instruction.

To the conirery, the LEA®s recommendations are based opon o roughly wwo hour
shservation of the student. While this Hearing Officer must give due weight to the expertise of
LEA professionads, the langth apd ouslity of observation ang evalusiion of the stwdent

significantiy diminish the weipht given w LEA proposals. It s Giffieuit 0 thoroughly evaluate

arvy oivild i such 2 short Umeframe. It s partioularky difficolt o do so when the child 19 sutistic
and reslts may vary dramatically from day to day. Furthermore, LEA did apparently did not

raauest of review the data collected by §

siaft on “ performance unti] afier the
corrplaing was filed.

I addition to the lmited svaluation and observation, ti:a I LA offers an [EF which relies
upan the SCERTS method. Apain, while courts sre reluctant to substitute thelr judgment |

place of the judgment of educational professionals, such determinations may be made in the

ntest of determining whether a particular method i an [EFP provides edusational benefit. Fd

0 Faing €'},r‘"ﬁfczmswﬁui Coov Michael 3, 85 F fi}fapj;; e BO0 Gy BV 20000 M v, Seh D

303 OF 3 323 047 Cur 2082 o order io deterning whether the LFA hag

offerad FAPE through the TEP, we must investivate i effectiveness of the particular

sients of the IEP, in this case SCERTS. Congress | . v i g
AL ERLY L LG [SER XAl [RERNRE Fe AT i 3 e b AL
menis of the IEP, in dhas case SCERTS. Congress has recognized the need for objective
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sermmgtions of the effectivenses of teaching svstems by requiring the use of pear reviewed

chntques, 70 DDS.C Jd )4

Fre rhis case, the Hearing Officer 15 not persuaded thar the SCERTS method meers the
reguiremnernds of scientificaily based, peer reviewsd rasearch. Based upon evidence presented,
SCERTS is 2 compitation of bits and pleces of various techniques develosed to teach children
with avtisin, The approach seeks to incorporate other technigues into a varlous social seings,
recognizing that social interaction is gencrally a sipnificant unpediment 1 chitdren with autisn.
LEA offered much testiony regarding the research behind the SCERTS program. However, in
raviewing the testimony and the research offered by propenents of SCERTE, W is upparent that
certgponems of SCERTYS have been researched but the prograrn as g whole has not been fully
evaivaied. The SCERTS method appears o heve besn g resent development aad as such LEA

ted has no longitudinal research whieh shows the efftcacy of using techmiques i the

myanner which SUERTS describes. While the STERTY program may prove to be an effective
program after proper review. at this point in s infancy it cannot be considered 1o meet the
seientific and peer roviewed requirement. By requiting a peer reviewed scientific basis,
Longress has expressly relioved parents of the loss of  precious fime that ray ooeur whey

children are subjected to experimental and unproven educational programs,  Additionatly

3 b T L S ' Fo e o ¥ [ Syt 4 >
elthiough not dispositive it the case. it is disturbing that only minimal faining in e form of less
fian three daye of seminars is offered as proof that LEA teachers are cormpelent in the SCERTS

rovesthiod.

EEA, m recommending SCERTS, has also shown no evidences that 1§ considered the

Srrob e prdyyd ey fy A P L P L5 . . % b FERITEr
nadiy dnal pesds of ﬁ Foe siudent fias been receiving nstiuetion guler the ABATT moded,

L et e bt et Eacy - O “J B A el iyt P S . y . PTLIR. 1 - . 1
B4 retvmmnended by , und has progressed avcording W the evaluation Jata collecied by

Pape §4 of {8



stsfl. Petitioner asserts that changing the strategy which has produced positive

e |

]
o

resnilis for two veers would have negative impacts on the student. Interestingly enough, LEA'S

sxpert sgrees with the assertion. i tostifiod that there will certainly be regression and

gegative effects from changing methods. He goes on o reason that the ehange musi oovor &t
sovHe point so “ should undergo such regression sooner rather than later, By offering the

2TS mode! and only the SCERTS madel, bolstersd by the Dpii‘;irzm.rﬁm that D

st change mctimdx when he enters public school, the LEA essentiaily admits that it has not
sonstderad the individual needs of * instead, LEA has adopted the SCERTS modet and will
Iunﬂuti(‘f}‘z” from his successful program to an unproven program with no evidence that 1t will

‘
Iy

provide edecarional bena it 1o thes individual ehiild,

lering the linited observation and evaivation times upon which the LEA based

i recommendation fo completely change the program which has been successhil i'brn., the

resmnmendation of a program which has not been chown to be offsctive through te
necessary peer reviewed reseavch and the lack of any derermination by the LEA thet the
proposed program s individually based, the IEP offered by LEA does not provide FAPT mu

The LEA has fathed 10 meat the burden as required by WV Policy 2419, In additon, the private
placernent is appropriate because Petitioner has demonstrated the progress made under the
propesed placement.

it is worth noting thet this discussion is fact intensive and may change depending upon

the facts presented. It {s expected that the LEA and Petittoner witl ¢ooperate in reviewing and

ey ahigty

a on a continuing basis.  1f the LEA shows in the foturs that it offered an

inddividualized peogram wihich offers educstional benefit o the atudert, the outcorme may be

et
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R

Arvy party aggrieved by this ¢

Brdered on April 34, 2009 by s Patrick Lane

ORDER

LEA shall reimburse Petitioner for tuition and expenses associated with Sl

attendance at §

H

This retmbursement shall cover the period of fime fron
fanvary 2008 untit the start of the 2009-2010 schoo! yeat.

Within forty five catendar days (45 days) of this Order, the [EP team shall meet to

Uy 1P for the 20002010 sehool vear, During this me

shatl determine if the LEA iz able w provide an individualized program which
provides the student educational benefit using sclentfically based  teaching
feﬁ:chriia‘;ues.

This Pue Process proceeding is hereby complete and may therefore be closed.

APPESL RIGHTS

cizion or any part thereof may appeal to any state or

o

faderal court of competent jurisdietion within 120 days of the date of 1ssuance of the decision.

Fpartial Heartng Officer

fia




