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Petttioner,
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Case#f D11-008

W COUNTY SCHOOLS
Respondent.

HEARING OFFICER DECISION

PRELIMINARY MATTERS
Subsequent 1o the Hearing, both parties submitted proposed findings of fact and conclusions
of law. Both have been reviewed and considered in offering this Decision. To the extent that
any witness testimony is not in conformity with the findings of fgct coentained herein, such
testimony is not found to be credible. To the extent that facts presented during the hearing are
not pertinent to the issues presented and/or determinative to this Decision, they may have been
omitted from this Decision. Petitioner exhibits wilt be referred to as P-1, P-2, etc. LEA exhibits
wilt be referred to as LEA-1, LEA-2, efc. One joint exhibit was offered at the conclusion of the
Hearing and will be referred (0 as LEA-15. Testimony given during the hearing will be noted
and cited o as being on a transcript page and line, ie, Tr. 34:1,
PROCEDURAL HISTORY
The request Tor Hearing in this matter was filed on October 27, 2010, The Petitioner waived

resolution in a correspondence dated November 8, 2010 and the LEA accepted and waived

resolution for its part op November 9, 2010, By waiving resolution the parties agreed to go



directly to Due Process Hearing. . Based upon the November 9, 2010, waiver date, the Due
Process Decision was due on December 24, 2010. However, the parties agreed, given their
availability for hearing dates and the upcoming holidays, the Due Process Decision would be due
on Janvary 4, 2611, A Prehearing Conference to clarify the issues presented and provide a
framework for the Hearing was held on November 16, 2010, the results of which are reflected in
the Prehearing Conference Order issued on November 18, 2010. Motions were filed by both
parties and were ruled upon prior to the Hearing. A Second Prehearing Conference was held on
December 3, 2010, The Second Prehearing Conference Order was issued the same day, The
Hearing was held on December 7, 2010. During the hearing, Petitioner called eight witnesses
and offered forty exhibits into evidence. Petitioner also subwmitted audio and video recordings on
a CD which is included in the Petitioner’s binder. LEA called no witnesses' and offered fourteen
exhibits into evidence. Prior to the conclusion of the Hearing, the parties agreed to request a full
academic record from the student’s immediate prior public school and offer the record into
evidence. The academic records were faxed to the Hearing location, reviewed by the parties and
Jointly offered into evidence. The parties were Ordered to submit post hearing briefs and
proposed findings of fact and conclusions of law. To the extent that such have been submitted,
they have been reviewed and considered in formulating this Decision.
ISSUES PRESENTED
As presented in the Complaint, clarified during the Prehearing Conference and reflected

in the Prehearing Conference Order, the issucs presented are as follows:

' Many of the witzesses caflad by Petitioner were LEA employees and had veen disclosed as withesses 1 be called
by LEA also. In keeping with the informality of Due Process Hearings and in an effort to save time, LEA presented
facts through these witnesses during cross examination rather than recaliing each witmess as an LEA witness.
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a. Isthe LEA denying the student FAPE by faifing to implement an TEP which is more
than one year old where the student is transferring to the public school from home
schoot?

b. Isthe LEA denying the student FAPE by unlawfully delaying the eligibility
determination and subseguent development of an IEP for the student?

FINDINGS OF PACT?
I. The student is a 13 year old male who has been diagnosed with separation anxiety
disorder, post fraumatic stress disorder and schoo! phobia with anxiety. Testimony of

mother. Tr. 40:3.

[

The student was enrolled in LEA to attend school during the 2010/11 school year on

August 23, 2010, k-1

3. Prior w enrolling with LEA, the parents chose to home school student for the 2009/10
schoot year, Testimony of mother. Tr. 37:13-15. During the 2008/0% schoo! year, the
student was homeschooled in a county other than LEA. Testimony of mother. Tr. 1-12.
During the 2007/08 school year, the parents chose to send the student to a private schoo!
during which time the student received speech services under a service plan from a public
schoot system other than LEA, LEA-15

4. During enrcliment, the parents did not inform the LEA that student needed special
education services or that the student had any medical, psychological or emotional
problems. LEA-1, LEA.2,

3. The parent made a written request for an IEP to be developed for the student on August

30,2030, P-36.

7o the extent that facts are not pertinent to the Decision in this case, they may have been omitted.
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6. LEA mistakenly believed when it received student’s educational records that student was
under an IEP. LEA later correctly determined that as a student who was parentally
placed in private school, the student received services under a service plan rather than an
IEP. Testimony of LEA Spec. Ed. Coord. Tr. 170:7. LEA-S.

7. Parents presented no evidence of a current [BP. Parents disputed that the service plan
was the most relevant special education plan. Parents did not offer info evidence the [EP
upon which they based the allegation that the LEA denied student FAPE by failing to
implement an 1EP. Parenis’ response to guestion by Hearing Officer. Tv, 262:13-264:1.

8. LEA evaluated student and determined student 1o be eligible for special education and
related services under IDEA. The final determination was made during an Eligibitity
Committee meeting on October 22, 2010. As part of the Eligibility Commitiee, the
parents attended this meeting. LEA-9 pg 37,

9. 'The IEP team developed an IEP for student at an 1EP team meeting on November 19,
2010, LEA-107

10. Because sﬁ;dent had not previously received services under an IEP from the LEA and
there was not a current [EP in place, during the November 19, 2010, IEP meeting, LEA
requested parental consent for the initial placement. LEA4-J0 pg 66. Parents failed to sign
the consent for initial placement because the meeting was ended before the TBP was
presented to them for signature. Testimony of mother, Tr. 33:12-20.

CONCLUSIONS OF LAW
Based upon the facis and arguments presented by the paities and the Hearing

Officer’s own independent research the conclusions of law are as follows:

* Testimony of the parties confirmed that the [EP mesting was held on November 19, 2010, However, the [EP
developed during the meeting incorrectly notes that the meeting was held on November 22, 2010,

>



The provision of FAPE is determined by a two prong test: First, has the LEA
complied with procedures of IDEA. Second, is the TEP reasonably calculated to
provide the student with educational benefit? Bd of Educ. ¥ Rowley, 102 8 Cr. 3034
(1982).

. A student is eligible for services under TDEA if the student has a disability and who,
by reason of the disabiiity, needs special education and related services, 20 I.SC
1401, 34 CFR 3008

. The applicable statutory authority is found at 20 U.8.C., 1400, et seq. (IDEA) and its
regulatory interpretations at 34 C.F.R. 300, et seq. Additionally, state implementation
of federal law is found in West Virginia Board of Education Policy 2419 as filed in
the Code of State Regulations 126CSR16.

Student is a disabled child within the meaning of 20 USC 1400, et seq. (IDEA), its
implementing regulations at 34 CFR 300, et seq. and West Virginia Policy 2419,

The LEA has the burden of proof as to the appropriateness of any proposed action.
Wy Policy 2419

The student was not covered by a current [EP when he enrolied with LEA,

. The LEA did not deny student FAPE by failing to implement a current [EP,

Because student was not enrolied in the public school system the prior schoo year
and the only evidence submitted of prior special education services was a service plan
to provide speech services lo student while he was parentally placed in private school,
LEA is required to perform an initial evaluation when parents’ requested an [EP.

The LEA must complete the initial evaluation within sixty days of consent uniess a

different timeframe is established by State policy. 34 CFR 300.301¢c)(1j. West



Virginia has established that initial evaluations must be completed within eighty days
of consent. [26CSRI6, Chapter 4, Section I, Accordingly, LEA has eighty days
from consent to complete initial evaluations and determine eligibiiity, Eighty days
expired on November 18, 2010,
10. Consent was provided by parent on August 30, 2010, P-38.
L't The student was determined eligible on October 22, 2010, This was the fifty third
day from consent and weil within the eighty day requirement,
[2. LEA did not deny student FAPE by failing to timely determine eligibility of student.
13, LEA must develop and implement an [EP within thirty days of the determination that
student needs special education and refated services. 34 CFR 300.323(c). Based
upon the October 22, 2010, eligibility date, LEA had to develop an IEP by November
21,2010,
14, LEA did not deny student FAPE by delaying the development of a new 1EP for
student.
DISCUSSION
The Petitioner has presented two issues for determination as outlined above, The first
issue presented is resclved rather simply by a failure of the Petitioner to offer any evidence in
support of the claim. Petitioner alleges that at the time student was enrolled in LEA an JEP was
in place for the student. LEA refutes this assertion and offers the most recent public school
records of student, It is important to note that student was homeschooled during the school year
immediately prior to the school year at issue in this matter. Consequently, there are no public
school educational records for such year. Additionally, the most recent public school records,

which are two years prior to the schoo! year at issue in this matter, indicate that student was



enrolied in private school and only received speech services through a service plan., It is clear
from a review of these documents that they are notan 1EP. The LEA has met its burden in
showing that no current IEP existed when student enrolled at the beginning of the 2010/11
school year. Therefore, as to the first issue presented, the LEA did not deny student FAPE by
failing to implement an IEP which is more than one year old where the student is transferring to
the public school from home school.

The secand issue presented is really two separate timeline tssues and is resolved rather
easity once the proper legal timelineg is established. The eligibility determination is to be
completed within eighty days of parental consent. Assuming that the language of the August 30,
2010, letter from parent to LEA is a grant of consent, the eligibility must be determined by
November 18, 2010. LEA met this requirement by determining eHgibility on the fifty third day
during an Eligibility Committee meeting on October 22, 2010. LEA then had thirty days or until
November 21, 2014, to develop an [EP. Petitioner filed the Complaint on October 27, 2010,
LEA has met its burden of proof by showing that it was weli within the deadlines to determine
eligibility and develop an TEP. Therefore, as to the second issue presented, the LEA did not deny
student FAPE by unlawfuily delaying the eligibility determination and subsequent development
of an IEP for the student.

ORDER
This Due Process proceeding is hereby complete and therefore the file may be closed.
APPEAL RIGHTS
Any party aggrieved by this decision or any part thereof may appeal to any state or federal

court of competent jurisdiction within 90 days of the date of issuance of the decision.



Entered on January 3, 2011, by

/s/ Patrick Lane
impartial Hearing Officer



