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The hearing was held as scheduled beginning at 9 am on September 13, 2016. Two days
of hearing were held with proceedings concluding at 4:45 pm on September 14, 2016.

The testimony of Petitioner’s expert was taken telephonically on the morning of
September 14, 2016. Notably, that expert was sworn in by the court reporter present in the
W. Va. Hearing room. The witness was testifying ﬁ'o_

The parties both chose to waive their right to give closing arguments, and alternatively,
elected to submit their concluding arguments in written form via post-hearing legal briefs, due
October 14, 2016. On October 12, 2016, the petitioners filed a motion requesting an extension of
time for the filing of briefs, to October 17, 2016, citing vision difficulties, and lack of support staff
as reasons for the request. The motion was granted extending the deadline for briefs. Both
parties filed briefs electronically by the October 17, 2016 deadline, and those submissions have
been fully considered in the writing of this decision. This extension of time did not effect the

deadline for the issuance of this decision which remained October 28, 2016.



II. Issues Presented

Whether LEA violated IDEA and/or Policy 2419 by failing to grant Parent's
request for an Independent Educational Evaluation ("IEE") or filing request for
due process to determine if the school’s evaluation was appropriate.

Whether LEA violated IDEA and/or Policy 2419 by failing to consider the entirety
of the IEE by ||| - - ctgibility meeting
and/or the IEP meeting.

Whether LEA violated IDEA and/or Policy 2419 by failing to identify Student as a
disabled child eligible for special education services for at least two years prior to
the filing of the original due process request.

Whether LEA violated IDEA and/or Policy 2419 by failing to identify Student as a
disabled child eligible for special education services within a reasonable time after
the parent provided the school with the_.

Whether LEA violated IDEA and/or Policy 2419 by testing Student with STAR
math as part of eligibility determination without obtaining permission from Parent.
Whether LEA violated IDEA and/or Policy 2419 by having Parent sign waiver of
time period for notification of eligibility meeting by telling her it was for a “SAT”
meeting.

Whether the LEA's proposed Individualized Education Plan (“IEP”) is reasonably
calculated to provide Student with a Free Appropriate Public Education (“FAPE”)
where it fails to provide accommodations and/or services for Student's

documented disability in reading fluency, attention deficit hyperactivity






I11. Findings of Fact

Student is a female, 16 years,4 months of age at the time of hearing. LEA Exs. 11, pg 1,
-and 58 at pg | [ 56
Student is enrolled full time in the general education environment of the LEA’s High
School. LEA Ex. 58 at pp 1 and 12 -and 199). Student was in the eleventh
grade at the time of hearings. [Testimony of Student, Transcript Volume 1, pg 21, lines
13-14 (heremafter TR, Vol I pg ) and has a grade point average of 3.35714 as of the
close of the 2015-16 school year, LEA Ex. 1 at pg 2.-302) She had grades of A
for both Math and English that year.
Student’s mother has long believed that Student suffers from some type of learning
disabilities. She requested testing of Student in February 2012, LEA Ex. 3,_
and in April 2012 Student was tested for intellectual ability using the Wechsler Intelligence
Scale for Children - 4th Ed (WISC-1V) and for achievement using the Woodcock-Johnson
Test of Achievement, 3rd Ed. (WIJ-III). The Intelligence test results placed Student in the
average range on all subtests with scores between 97 and 104, and with percentile scores
ranging between 42% and 61%. Her full scale 1Q was found to be 99. LEA Ex. 11
B 022
On the achievement test, all areas were in the average range except for Reading fluency
which was in the low average range at the 18th percentile, and math calculation, also in
the low average range at the 23rd percentile. LEA Ex. 11 pp 2-4 -23—25). The
evaluator concluded Student did not appear to be eligible for special education services

because the WVDE recommended that scores below the 8th percentile from multiple data



sources be considered when specific learning disabilities were suspected. Further,
regarding Student’s rate of learning, the evaluator noted Student had had no “Tier 2 or
Tier 3 sessions” and that area, consequently, could not be addressed. LEA Ex. 11 at pg 5
@R 6). These events took place near the end of Student’s 6th grade year. LEA Ex.
1 O22).

An eligibility committee, which included Student’s mother, convened on May 22, 2012
and concluded that Student did not have a qualifying exceptionality. LEA Ex. 14,
-29). Prior Written Notice of the Eligibility Committee’s decision was sent to the
parent on the same day. LEA Ex. IS-JOJ. That notification indicated “Her
scores do not meet criteria.”

The evidentiary record is devoid of any documents between May 22, 2012 (LEA Exs 14
and 15, Parent’s Exs 9 and 10) and March 26, 2015. (Parents’ Ex. 11, LEA Ex. 16
).

While Student was in the 9th Grade, a Student Assistance Team convened on March 30,
20135, after notice being given 4 days previously, on March 26, 2015. Student’s mother
attended. The stated reasons for the SAT meeting were the mother’s concern that Student
needed to be tested to determine if she had dyslexia, and to identify interventions that
would assist Student to succeed in “higher level classes.” The problems cited on the
report were the large amounts of time Student required to do homework, especially when
reading text, Student’s need to read and reread the text to understand it, Students “hyper-
neat” organizational style, her poor spelling, and the anxiety and poor performance

Student experienced when confronted with timed reading or writing tasks.



It was noted Student’s current grades were mostly A’s and B’s, but with a C Grade (81%)
in English Language Arts and a C Grade (77%) in World History. Interventions ordered
included a separate/quiet site for testing, extra time allowance for tests, extra day for
reading assignments, directions to be given in both oral and written form, that feedback
should be given to Student within one week after taking tests, and “Live Grades to
provide notes and assignments in classes available.” LEA Ex. 16- 44) and
Parent’s Ex. 9 at item 11.

On August 1, 2015, prior to the start of Student’s 10th grade year, Student’s mother
completed an LEA Parent Information form indicating that Student “has trouble with
reading,” which intensifies with distractions or environmental stresses. The mother also
indicated Student reverses letters and words when writing and/or reading, and also has
trouble discerning left versus right directions. Student’s mother also noted Student takes
longer reading in testing situations because the emotional pressure exacerbates what the
mother called “dyslexia” symptoms. LEA Ex. 17 -45-46).

Twenty-three c!ays later, on August 24, 2015, the LEA gave Prior Written Notice of their
proposal to do a psycho-educational evaluation. The data to be collected were identified
as including individual cognitive and achievement tests, teachers reports, observations,
information from parents, and a self-report scale LEA Exs. 18 and 19.

A report of a SAT meeting, also ;h.eld on August 24, 2015, indicates recognized problems
Student was having in Math during the previous school year (2014-15) particularly that
accommodations ordered that year were not followed. Writing and Spelling problems

were also noted, as well as difficulties Student was having demonstrating what she has



10.

learned. LEA Ex. 20, -)53). Interventions to be implemented were: Tests to be
7]
read aloud to Student as needed, getting timely feedback to Student regarding her papers,
testing in a quiet environment - separate if needed, oral and written directions, doubling
available time on tests, and not grading Student’s spelling unless it is a spelling test. LEA
Ex. 20 -055). Three days later, these interventions were communicated to
Student’s teachers on August 27, 2015. LEA Ex. 22|52
One week after the prior SAT meeting, on August 31, 2015, another SAT meeting was
held. Student’s mother attended. The SAT plan was then altered. The Interventions then
identified were “tasks, assignments clarified as needed; feedback from formative and
summative assessments will be provided as needed,; testing in a quiet environment
(separate if needed) with prior arrangements; oral and written directions (either paper or
on smart board or chalkboard) so that Student can take notes for clarification; Extended
time on tests within the same day (timeframe) of the test coordinated with the teacher;
Extra textbooks if available).” LEA Exs. 23 and 24- 051 and 058). These
changed interventions were communicated to Student’s instructors on September 4, 2015,
LEA Ex. 23. These changes to Student’s interventions were made at the unilateral
insistence of the Coordinator of High Schools for the LEA. LEA Ex. 24 -058)
and Testimony of Parent TR Vol I, at pg 103, lines 9-19, and LEA’s school psychologist
TR Vol II at pg 82, line 22 — pg 84, line 16.
On August 28, 2015, in between the SAT meetings on August 24, 2015 and August 31,
2015, the LEA sent a request for permission to evaluate Student for Academic

Information including her achievement and teacher reports, information from the parent,
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intellectual ability, obsewvations and self rating scales. The mother signed the permission
to evaluate and added that she was requesting “a full battery including a neurological exam
to evaluate for dyslexia.” That permission was received back by the school on September
4,2015. LEA Ex. 21-066).

The LEA, on September 9, 2015, notified the parent that they did not intend to perform
the additional testing the mother had requested (full battery including neurological exam).
She was given 10 days to notify the LEA if she wished to withdraw her permission, (i.e.,
until 9/19/15). Otherwise, the testing originally identified on the permission form would
be performed. LEA Ex. 25 -)65). There is no evidence that the parent withdrew
her permission at any time.

A psycho educational evaluation was performed by an LEA school psychologist on
October 8, 2015. The stated reasons for the evaluation were a referral from an SAT
meeting, and that Student’s mother believr;:d her daughter had dyslexia. Tests
administered to Student included the WISC-V for intelligence, the WIAT-III for
achievement and the Behavioral Assessment System for Children, 3rd Edition (BASC-III).
The evaluator also collected teacher interviews, a student interview and looked at
Student’s existing file. LEA Ex. 29 | o38-039).

The WISC-V test given to Student left out some subtests of the intelligence test battery,
including all of the mathematics subtests. (Compare LEA Ex. 29 to Parent’s Ex. 29).
On the testing given by this evaluator, the student was found to have a full scale [Q 0f 96

which places her at the 39th percentile which is in the average range. LEA Ex. 29
b

10



14,

On the WIAT-III achievement test battery, she scored in the average range (between 30th
and 55th percentile) for all subtests, with the exception of oral reading fluency which was
scored in the low average range (16th percentile). The WIAT-III test given was also
incomplete, giving only 8 subtests out of 26 including in that test’s battery (compare LEA
Ex. 29 to Parent’s Ex. 29_-040)). The self report scores on the BASC-3 found
Student to be at risk with regard to attitude to school, and relations to parents. She was
ranked as “borderline” on sensation seeking, school problems, focus of control, social
stress, self esteem, and personal adjustment. LEA Ex. 29- 040). Notably,
nothing in any of the documentary evidence or testimony indicated Student was having
any behavioral issues at school.

The LEA’s evaluator concluded that Student’s achievement was average and therefore
was commensurate with her average intelligence. She also stated Student had A’s and B’s
in Advanced Placement classes. LEA Ex. 29-042).

Following the issuance of the LEA Evaluator’s Report, an Eligibility Committee meeting
was held on October 14, 2015, at which the majority opinion was that Student did not
meet the 3-pronged test of eligibility as an exceptional student who needs special
education services. Student’s mother attended the meeting and dissented, writing “I don’t
agree that there is no disability.” LEA Ex. 31-)35). Prior written notice was
then sent to the parent confirming the LEA’s refusal to identify Student as disabled. LEA
Ex. 50 -l 02).

Via a letter dated October 14, 2015, and received by the LEA 33 days later, on

November 16, 2015, the Student’s mother requested an Independent Educational

11
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18.

Evaluation, at public expense. She indicated her position that the school district’s
evaluation “was not comprehensive and appropriate.” She further explained the
evaluation she was requesting was neuropsychological and she planned to consult i}

_contact information was provided and a response was

requested within 5 days. LEA Ex. 3{2-033).

On November 19, 2015, the LEA ser;t Prior Written Notice to the parent refusing her
request for an IEE at public expense. The reason stated for the refusal was “The full and
legally compliant evaluation and eligibility process has been completed for the student on
two separate occasions. The parent has provided no information regarding what, if any,
additional information may be gleaned from a neuropsychological evaluation relative to
the eligibility criteria for any of the disability categories that was not present in the
multiple existing evaluations.” The form also indicated “the student is not exhibiting
academic difficulty.” LEA Ex. 33-031)‘ No further action was taken by the
LEA with regard to Parent’s IEE request.

The parent made her own arrangements witl_for an IEE which was
performed on March 17, 2016, effectively four months after the LEA’s refusal to provide
it. Parent’s Ex. 29.

On March 17, 201 é-testcd Student again using, the Wechsler Intelligence Scale
for Children - 5th Ed. (WISC-V) which was previously édministered by the LEA in its
valuation on October 8, 2015. However, the WISC administered by the LEA was
missing numerous subt est;; For instance, in the category of working memory, an area

frequently mentioned as a concern by both Student and her mother, the LEA administered

12



the “Digit Span subtest, but left out the “Picture Span” and “Letter-Number Sequencing”
subtests. The LEA evaluation also left out the math subtests. In the 5 categories of
testing contained in the WISC-V, the LEA administered 7 subtests. -Evaluators
administered the remaining 12 subtests. [Compare Parent’s Ex. 29 at pg 2 and LEA Ex.
29 at pg 2]. Both testers found Student’s functioning intelligence to be generally in the
average range, with the exception of “working memory” which {Jjjiiffound to be in the
low average range.
The most significant difference bctwee_repon on the WISC-V results and the
LEA’s is in the analysis provided, concerning what each subtest measures, and her very
thorough analysis of the educational implications of the test results for Student. In all, -
-report contains 27 separate discussions founded on Student’s performance on the
test, including the challenges Student faces with school work, and in numerous instances,
learning approaches which might assist Student. (Parent’s Ex. 29 pp 11-13). The LEA
evaluation is devoid of analysis concerning her intellectual functioning, save to say that her
full scale IQ is “average” which is “commensurate with earlier testing.” LEA Ex. 29
B
The Wechsler Individual Achievement Test - [T (WIAT-3) was partially administered by
the LEA on August:8, 2015, and included in the considerations by both evaluators.
Scores on this evaluation tool were average with the exception of oral reading fluency
which tested “low average,” “16th percentile” for Student. LEA Ex. 29 at pg 3.
The IEE also contained results of a complete administration of the WIAT-3 achievement

test, including sections on Oral Language Comprehension and Expression, the Essay
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21.

22.

Composition portion of the Written Expression Battery, and all the tests of mathematics
achievement which were not administered by the LEA (Compare LEA Ex. 29,-
040, with Parents Ex. 29, pg 4). The areas of Oral Reading Accuracy (5th pércentile),
Numerical Operations (7th percent ile), Math Problem Solving (10th percentile), Math
Fluency - Addition (5th percentile) were all found to be in the below average range,
indicating areas of achievement divergence from expectations based on Student’s average
measured intelligence. Parent’s Ex. 29 at pg 4.
The Independent Evaluator administered"the BASC-2, an earlier formulation of the BASC
assessment tool. Findings included clinically significant anxiety ratings, and at risk scores
for depression, somatization and withdrawal. She also scored in the “at risk” range for
functional communication skills. Clinically significant rankings were found for Student on
the “Internalizing Problems Composite™ which incorporates ratings on anxiety, depression,
and somatization. Parent’s Ex. 29 pp 20-21.
The Independent Evaluation tested Student in numerous areas not addressed by the LEA’s
testing. Receptive and Expressive Language was tested using the Comprehensive
‘Receptive and Expressive Vocabulary Test: Second Edition (CREVT-II). The findings in
this test revealed that although scoring within the average and low average ranges,
Student understands spoken language best when “content is short, specific, to the point”
and coupled with pictures. She also needs “wait time” to “formulate her thoughts for
speaking.” Parent’s Ex. 29 pp 13-14.
Phonological Processes were tested by the Independent Evaluator which are skills needed

for mastery of written language. On the Comprehensive Test of Phonological Processing
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35.

36.

F81.0 Specific Learning Disorder with impairment in reading fluency and accuracy;

F81.2 Specific Learning Disorder with impairment in mathematics, number sense,

memorization of math facts, accurate and fluent calculation and accurate math

reasoning skills.”

Parent’s Ex. 29 at pg 31.

Given the breadth of testing, the in-depth analysis of the IEE report, and the significant

credentials of this evaluator, T accept these findings as my own.

Student’s mother delivered the IEE report to the LEA on March 25, 2016, and thereafter

on April 1, 2016, requested that an eligibility meeting be held. LEA Ex. 35.
;).

The version of the IEE report used by the LEA at the eligibility committee meeting did not

have attached the 63-pages of raw data, analysis, summaries and graphs from which the

Independent Evaluator’s conclusions were drawn. The LEA’s Director of Special

Education confirmed that the IEE report used at the Eligibility Committee meeting on

April 6, 2016, had only the written report, and not the attached 63-page data section.

Testimony of LEA Special Education Director. TR Vol II at pg 206, line 24 — pg 208,

line 7. That abbreviated report is included in evidence as LEA’s Ex. 34.

On Tuesday, April 5, 2016, Student’s mother was notified in writing that an Eligibility

Committee Meeting was to be held the following day. She signed the notification and

indicated she would attend and that she waived the 8-day notification requirement. LEA

Ex. 38. oo
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39.

At the meeting on April 6, 2016, with Student’s mother in attendance, the Eligibility
Committee found Student to meet the eligibility criteria for a specific learning disability in
the areas of math calculation and math problem solving. LEA Ex. 40. The SLD Team
report reflects that Student was found eligible using a “rate of learning” analysis. LEA Ex.
40 at item 3. But the LEA’s Director of Special Education testified that the alternative
method to determine eligibility, which is a Student showing a “pattern of strengths and
weaknesses” in achievement and performance, would have been the more accurate and
appropriate finding. (TR Vol II, Testimony of LEA’s Special Education Director at pg
202, line 14 — pg 213, line 12.)

Also on April 6, 2016, the LEA sent Parent Prior Written Notice that they wished to
perform an observation and obtain a teacher report from Student’s Math instructor. LEA
Ex. 39. -096). This information was requested by the Eligibility Committee to
determine if Student needs special education, the third prong of the eligibility
determination. LEA Ex 41 .-)93). Student’s mother gave written permission for
observation to take place and the report to be prepared. LEA Ex. 42. (Jjjjo92).

On April 11, 2016, the LEA received a letter from Student’s mother expressing her
concern and belief that the copies of the IEE report given to the Eligibility Committee
were missing the portions relevant to the Independent Evaluator’s findings of a learning
disability in reading. LEA Ex. 43 -)72) and Parent’s Ex. 17, item 36. However,
that information was expressly considered by the team because it is reflected in the IEP

document, at the Present levels of Academic Achievement, “General Information,” at

paragraph 2 (LEA Ex. 58-1 94).
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41.

42.

43.

On April 14, 2016, Student was administered the STAR math test, a math achievement
test given to all students. TR Vol II, pg 222, line 8-16. LEA Ex. 45 -I(}l).
However, it was not delivered to her at the same time it was given to other students. TR
Vol I, pg 31, line 13 - 32, line 1. Since the test is given to all students, the LEA did not
attempt to obtain specific parental permission. Student achieved a score at the 59th
percentile. LEA Ex. 5]-1 08). Testimony of LEA’s Director of Special
Education, TR Vol II at pg 222, lines 8-16 and LEA’s IEP Coordinator, TR Vol I at pg
260, line 15 — pg 261, line 1.

Teacher reports were obtained from Student’s teachers in Biology, Spanish, Health, Math
(collaborative class - 2 teacher), and Foods class. LEA Ex. 46. These reports reflect that
she frequently receives poor grades on tests, but sometimes improves her grades through
her High School’s policy of allowing the retaking of tests. LEA Ex. 46 atpp 1, 2, 4.
I 0s2. 083, and 085).

The student’s mother filed this request for a.due process hearing on April 26, 2016.

The observation of Student in her Math class was performed on April 26, 2016, and the
findings reported in memorandum form on May 2, 2016. During this observation, which
took place in a collaborate classroom with one general education and one special
education teacher, the student twice requested to confer with the special education

instructor and had her progress reviewed by the regular education teacher. LEA Ex. 47

B 055 099).
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45.

46.

Student was found to have an Specific Learning Disability (SLD) in math on April 6,
2016. LEA Ex. 40- 094-095). That document clearly states Student meets the
3-prong eligibility test. LEA 40 [JJoos).

While this case was pending and after receiving Written Notice, Student’s mother agreed
on May 9, 2016, to attend a second Eligibility Committee Meeting for Student and waived
the 8-day notice requirement. LEA Ex. 48-109). The meeting was held the
same day with Student’s mother in attendance, at which time it was again confirmed that
Student was eligible as a student with a specific learning disability. LEA Exs. 49 and 50
- 103 and 102). The committee found that “either direct or indirect services in
Math might be beneficial” LEA Ex. 49 [0

IEP meetings were held on May 26, 2016, and June 1,2016. LEA Ex. 57 and 58. Prior
notice was given. Parent’s Ex. 24, pg 1. In the draft IEP document, the committee
incorporated numerous findings and conclusions from the [ndependent Evaluator’s report
concer:*ling Student’s present levels of performance/strengths and weaknesses in Math.
LEA Ex. 58, pg 8 OF 15 -195) Services proposed included some applicable to
her Math classes and several that apply to all classes. LEA Ex. 58 at pg 11 OF 15
-I 98). Concerns for Student documented in the IEP draft document were her
learning disability in Math, along with accommodations for anxiety and ADHD symptoms.
LEA Ex. 58 at pg 12 of15-199). Student’s problems with reading fluency and

accuracy are not directly mentioned in the IEP document. Neither are problems with a

speech/sound disorder mentioned. See LEA Ex. 58, pg 14 of 15 (-201).
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student’s learning, it did not go back far enough. Consequently, Student found that much
of the material in the curriculum assumed she had knowledge of information which she has
not acquired. TR Voll, pg 53, line 11 — pg 54, line 3, pg 56 lines 19 — pg 57, line 4. She
believes the program was providing her 11th grade level Math. TR Vol I, pg 62, lines 21-
23

The IEP drafted for Student has only one annual goal which is:

“By June 2017, given the use of a calculator and other visual math aids, [Student] will
solve math operations involving both equations and inequalities, including quadratic
equations and coefficients that have complex solutions, and solve problems in mathematics
and other disciplines with 80% accuracy or better on test and quizzes as recorded in
teacher guidebook.” LEA Ex. 58, atj197.

This goal does not appear to address, at all, the student’s grade equivalency performance
on the WIAT II1 assessment included in the IEE document. Student’s achievement in
Numerical Operations and Addition are only at 4th grade levels. Her subtraction,
multiplication and math problem solving are at 5th grade levels. Parent’s Ex. 29 at pg 4
and 19. There is no service provided in the IEP which appears to be calculated to
remediate the gaps and weaknesses in Student’s foundational math knowledge, other than
the Summer Programs offered during Extended School Year classes, between her 4th and
5th grade performance and the 11th grade curriculum. (See LEA Ex. 58 at- 198.)
In this case, the student’s mother put the LEA on notice that Student might have dyslexia,

or a related type of learning disability when she wrote “Parent requesting a full battery,
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including a neurological exam to evaluate for dyslexia.” on September 1,2 015.

Parent’s Ex. 10, item 19 ’

The LEA was expressly aware that Student had problems in the subject of mathematics

prior to the LEA’s evaluation on October 8, 2015. In an SAT meeting held August 24,

2015, the committee notes “Problems in math in 2014 - 2015 school year ... was moved

to another math class.” Parent’s Ex. 9 at item 13.

Regarding a possible disability in the area of reading fluency and accuracy, the LEA relied

on the composite score of one testing instrument to make the decision hat Student did not

meet the criteria for that category - the Nelson Denny Reading Test which showed a total
reading score of 89, in the average range (LEA Ex. 58- 194, under General

Information at the second paragraph). However, other relevant information should have

been considered. Specifically:

a. The score Student received on the reading rate subtest of that evaluation tool
reflected that she performed at only the 3rd percentile which demonstrates
"significant weakness" (Parent's Ex. 29 at pg 19.

b. On the WIAT 3 - Student scored at only the 5th percentile on "oral reading
accuracy" in the below average range. Parent's Ex. 29 at pg 4.

& On phonological processing testing - Student performed at the second grade level
on rapid digit (i.e., number) naming and rapid letter naming, which puts her score
in the Very Poor Range, all of which is associated with poor reading fluency.

Parent's Ex. 29 at pg 15.

26













































The IEE was delivered to the LEA but the problems didn't stop there. At an eligibility
meeting held on April 6, 2016, the copy of the IEE report was not complete. All agreed that it
was missing the raw data portion, including graphs and analysis, following the written portion of
the report. [See LEA Ex. 34]. Whether due to the incomplete IEE or otherwise, the Committee
accepted the SLD-math calculation and problem solving designation and noted she had ADHD, in
accord with the IEE, yet declined to find her SLD in reading fluency skills in spite of the IEE
diagnosis [See LEA Exs. 40, 58 and Parent's Ex. 29].

Following the meeting, the LEA decided they needed further evaluations in the form ofa
teacher observation in Student’s math class to see if she needed special education and also teacher
reports from her current instructors. While this was pending, Student’s mother lost patience and
filed the request for this due process hearing.

A second eligibility meeting was held on May 9, 2016, where the LEA proposed to find
Student eligible under a classification of Specific Learning Disability. As to the subtype of SLD
found, all that was stated was “either direct or indirect services in Math might be beneficial.”
[LEA Ex. 49]. IEP meetings were subsequently held on May 26, 2016 and June 1, 2016. The
present levels of achievement indicate Student was not found to have an SLD in reading fluency
“because her overall standard score [on the Nelson Denny Reading Test] of 89 was in the average
range and did not meet the Specific Learning Disability Team Report [standard] under Policy
2419 for a Learning Disability in Reading Fluency.” [LEA Ex. 58 -l 04). After the June
1, 2016 IEP meeting, the parent filed the amended complaint and revised statement of issues

presented at hearing.
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Whether LEA violated IDEA and/or Policy 2419 by failing to consider the entirety
of the IEE by Dr. Margaret Kay ("Kay Evaluation") at the eligibility meeting
and/or the IEP meeting.

Regarding this issue, Petitioner asserts that the eligibility process at the May 9, 2016,
eligibility committee meeting, was subverted by the school board or one ofits employees, by
providing the committee members a copy of the IEE which did not contain the Nelson Denny
Reading assessment results. However, the evidence does not support this conclusion. The results
of that test were seen and considered by the IEP team, and the results of the Nelson-Denny test
are expressly mentioned in the IEP. LEA Ex. 5-194. In the Present levels of Academic
achievement and functional performance, the IEP document states “the evaluation completed by
the outside agency also indicated a possible Learning Disability in Reading Fluency, but the
overall standard score of 89 was within the average range and did not meet Specific Learning
Disability Team Report [standards] under policy 2419 for a learning disability in reading fluency.”
The 89 score referred to is the student’s total reading score achieved on the Nelson Denny
Reading Test. Parent’s Ex. 29 at pg 3. Consequently, the foundation of Petitioner’s complaint
(i.e., that the incomplete report prevented Student from being identified as having an SLD in
reading fluency) is not born out by the evidence. The failure to identify Student as an SLD in
reading fluency was a decision reached after looking at the Nelson-Denny results in the IEE in
exclusion, and then interpreting those results in the light of the eligibility criteria set out in WV
Policy 2419. Policy 2419 mandates that the results of an IEE provided to a school district, must
be considered by the district, if the IEE meets district’s criteria, in any decision made with respect
to the provision of FAPE. See WV Policy 2419, Ch. 10, §7.D. and 34 CFR §300.502(c)(1). It

appears that the school’s personnel did see, review, and consider the IEE report of the Nelson-
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the testing and report earlier than March 26, 2016. However, their unjustified confidence in the

infallibility of their position dictated their responses and the consequence was a delay of seven

months from Parent's initial request for the neuropsychological exam to the filing of the

complaint, and 13 months to the present time. During this delay, Student has lost out on a

precious year when she could have been receiving services, accommodations, and special

education. Remedial programs could have been implemented and delivered by now. Asa
consequence of these delays, compensatory education is appropriate.

4. Whether LEA violated IDEA and/or Policy 2419 by failing to identify Student as a
disabled child eligible for special education services within a reasonable time after
the parent provided the school with the-evaluation.

Petitioner argues that having already found Student ineligible for special education in
October 2015, that when the IEE report was provided to them, the district should have had all the
evidence necessary to make a determination on the issue of eligibility.

The evidence indicates the IEE was completed and delivered to the district on or about
March 25, 2016. (LEA Ex. 35). Student was found to meet the first two criteria as a child with
specific learning disability on April 6, 2016, which is 12 days later. The SLD Team Report of
April 6, 2016, indicates that "the student DOES meet the eligibility criteria for a specific learning
disability that adversely impacts his/her education and is eligible for special education and related
services." (LEA EXx. 40 at second pg,-095). However, in the eligibility committee
report, also dated April 6, 2016, it states that only the first two prongs for eligibility (i.e., student
"meets the eligibility requirements for one of the specific exceptionalities and experiences an
adverse effect on educational performance (LEA Ex. 41). The third prong, which is "needs

special education," has a note handwritten next to it which states E[ligibility] C[ommittee] to
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reconvene after observation/teacher report complete." Further down the page it is written "An
observation is needed in math class plus a teacher report to help determine if [Student] needs
special education'." It is clear to me that what occurred is that in October 2015, Student was
found not to meet the eligibility requirement for one of the specific exceptionalities. This is the
first prong of the three prong eligibility test all of which must be met in order to come under the
protection of the IDEA and WV Policy 2419. See, WV Policy 2419, Ch. 4, §3 (quoted at
Conclusion of Law 3, supra.) and 34 CFR §300.8(a)(). Once that first of the three inquires was
decided in the negative, the other two prongs of the test would not have been addressed since
they are dependent on that initial finding.

When a different conclusion concerning the existence of a condition satisfying the first
prong of eligibility was reached in April 2016, and Student was found to have a specific learning
disability in math calculation and math problem solving, the inquiry had to go further. Prong
number two was then reviewed and the adverse effect on educational performance was
unanimously found to be present (LEA Ex. 40-)94, and LEA Ex. 41-093)‘ [t is
at the consideration of the third prong of the eligibility inquiry, regarding the need for special
education, that the eligibility committee felt it required more information to make the final
determination. Consequently, they requested that a math class observation be conducted and
teacher reports be completed by Student's instructors. The math class observation was completed
and a report issued on May 2, 2016. (LEA Ex. 47). The eligibility committee reconvened on
May 9, 2016, and looked at all the information before them, including the new math class
observation, and teacher reports, and concluded that a Section 504 Accommodation Plan would

not suffice for Student's needs because "either direct or indirect services in math might be
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beneficial." (LEA Ex. 49,- 103). This suggests that the late-obtained information assisted
the committee in determining not only that special education was needed, but also the types of
services (both direct and indirect) that might be beneficial to her.

Under the circumstances, it was not unreasonable for the Eligibility Committee to seek
additional information on April 6, 2016, in order to make decisions concerning Student's need for
special education, the final prong of the 3 prong eligibility test. The delay, from April 6, 2016, to
May 9, 2016, is 34 days. | can locate no statutorily imposed timeline violated by this time delay,
nor does Petitioner identify any.

Accordingly, I do not find Student's rights to a FAPE were specifically violated by this
action.

- Whether LEA violated IDEA and/or Policy 2419 by testing Student with STAR
math as part of eligibility determination without obtaining permission from Parent.

Petitioner would have me decide that Student was deprived of a FAPE because she was
given the STAR MATH test, after the eligibility committee met on April 6, 2016, and without
parental permission. The evidence was clear that the STAR MATH test is a math achievement
test routinely administered to all students (TR Vol II, p 222 lines 8-16.) Student was given the
test individually rather than in a group setting. (TR Vol, pg 31, line 13-pg 32, line 1), and the
test was administered on Aril 14, 2016, after the April 6, 2016, initial eligibility committee
meeting. (LEA Ex. 45 and 41).

The relevant rule provision states:

"Parental consent is not required before ... (ii) Administering a test or other evaluation

that is administered to all children unless, before administration of that test or evaluation, consent
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For all classes:

1. Extended time on tests quizzes;

2 Extended time for assignments/one extra day;

3 Copy of class notes and PowerPoints at the beginning of class;
4. Wait time for processing information;

5. Oral and written directions; and

6. Separate setting for tests and quizzes.

y 3 Oral, written, and rephrased directions and test questions

(LEA Ex. S|  o®)

The school district has also gone on record offering Math 180 as a way to redress gaps in
Student's math knowledge, (See LEA Ex. 59), and they offered think through Math as an
Extended School Year (ESY) Service over the past summer. (LEA Ex. 52 and TR Vol II, pg
235, line 7-19.

Several of these provisions are included in the parent's wish list included in the
post-hearing brief, and the petitioner does not complain that any of the above listed provisions are
inappropriate except for the specific math curriculum, so I will conclude at this point that the
provisions (other than the math curriculum) are appropriate.

Items Petitioner seeks which are not in the 1EP include:

For her ADHD symptoms:

. preferred seating;

2. short specific directions (school offered "oral written, rephrased directions and test

questions);
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The multiple services, modifications and accommodations contained in the existing IEP
(LEA Ex. 58 at-l98) appear to track many of the recommendations of the independent
evaluator and others appear to be slightly modified versions of her suggestions. These provisions
appear to address many of the specific problems and identified weaknesses that Petitioner
identifies in her issue number 7. These provisions will help Student in the classroom and should
also remove some of the time pressure Student faces in her homework assignments and in the
testing environments. However, one thing all of these provisions have in common is that they
address the acquisition of the regular education curriculum going forward. None of these
provisions address the existing skills gaps which were identified by the Independent Evaluator.

The identification of Student as SLD in math calculation and math problem solving was
reached because Student's test results in the IEE showed "statistically significant academic under
achievement in math reasoning, math calculation, and fluency in math facts recall." She tested at
the 3rd percentile level on reading rate which indicates a "significant weakness." (See Parent's Ex.
29 at pg 19 and generally see also LEA Ex. 29). While the single subtest on reading rate was not
enough to quality Student as an eligible student with SLD reading fluency, it is a recognized area
of severe under achievement. As more fully discussed in Issue 2 previous, there was also
significant other testing data from the IEE, as well as a history of SAT accommodations, to
support a finding that weaknesses in Student’s reading abilities negatively impact her
educationally.

Further, the recognition that Student has significant issues regarding her ability to utilize

working memory (See LEA Ex. 29 at pg 22) makes it appear more unlikely that Student will be
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of her continuing difficulties in ... in this area and that she hasn't really benefitted

from that. ... But my opinion, her math program should be replaced with a more

traditional step wise procedural type of mastery approach.

TR Vol Il, pg 29 line 24 - pg 31, line 7.

As a general principle, it is within the discretion of a school district to choose the
methodology used to provide education to students, so long as the IEP provides the basic floor of

opportunity. See, E.L. by Lorsson v. Chapel Hill-Carrboro Board of Education, 64 IDELR 192

(4th Cir. 2014). The methodology remains within the discretion of the district so long as it is

reasonably calculated to confer benefit on the student. REB ex rel J.B. v. State of Hawaii. Dept.

of Ed., 63 IDELR 105 (D. Haw. 2014).

Here we have a student who has previously been presented with common core curricular
programs and has come away with significant skill gaps. The Independent Evaluator who has
many years of experience working with learning disabled students makes a strong case that
Student needs a program for math that is step by step, one concept area at a time, rather than the
common core, integrated math type program. The IEP which the district endorses takes notice of
Student's needs for a simple step by step approach to her math instruction. At Part IX: Services,
it is noted that instructors should "break multiple step math problems into smaller steps to solve,"
and also that they should "Grade math problems in steps." LEA Ex. 58 a-l98. [
recognize that these services do not mandate any particular curriculum style, but they do serve to
illustrate the recognized need of Student to address just one thing, one idea or one concept at a
time. For these reasons, I find that math curricula presented in an integrated common core

manner are not reasonably calculated to confer educational benefit on this student, and therefore
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