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PRELIMINARY MATTERS


Subsequent to the hearing, both parties filed a written brief and proposed findings of fact.   All proposed findings, conclusions and supporting arguments submitted by the parties, orally and in writing, have been considered.  To the extent that the proposed findings, conclusions and arguments advanced by the parties are in accordance with the findings, conclusions and views stated herein, they have been accepted, and to the extent that they are inconsistent therewith, they have been rejected.  Certain proposed findings and conclusions have been omitted as not relevant or as not necessary to a proper determination of the material issues as presented.  To the extent that the testimony of various witnesses is not in accord with the findings as stated herein, it is not credited.

ISSUES PRESENTED AND CONTENTIONS OF THE PARTIES

The issues presented in this hearing, as identified by the parent in the parties’ joint prehearing memorandum are as follows:

1.  Whether the student received a free appropriate public education (hereafter sometimes referred to as “FAPE”) from the schools as required under the Individuals with Disabilities Education Reauthorization Act (hereafter sometimes referred to as “IDEA”).


2.  Whether the Individualized Education Program (hereafter sometimes referred to as “IEP”) team considered the assessments of psychologists and the evaluations and observations of the schools’ teachers in preparing the student’s IEP.


The schools contend that FAPE was provided to the student and that the student’s IEP team considered all relevant assessments, evaluations and observations.

FINDINGS OF FACT

Based upon the evidence in the record, the Hearing Officer has made the following findings of fact:


1.  The student was born on June 28, 2000.


2.   When she was approximately twenty months old, the student stopped talking.  Her physician referred her to the birth-to-three program at that time for early intervention because the student was experiencing developmental delay.  The student resumed speaking at about the age of three and a half years.


3.  The student has a tendency to shut down or withdraw from interaction when she becomes frustrated or upset.  She has issues with feeding, especially when different foods touch each other on her plate.  She has difficulty in social situations, especially with taking turns and with being around others.  She sings, whistles and talks inappropriately.  In the past she has rocked and twirled and engaged in self-abusive behaviors such as head banging, although these behaviors have improved in the last year.  She continues to have other behavior issues.  Her speech skills remain delayed.

4.  Before the student’s parents separated, the student was sexually abused by her father.  The mother obtained a domestic violence protective order from a court in January, 2007, preventing the father from contacting the student.


5.  The student began kindergarten in an elementary school of the schools’ system in the 2005-2006 school year.


6.  On May 4, 2006, the student was evaluated by a supervised psychologist.  Although the student’s mother was the primary informant for the evaluation, the supervised psychologist also conducted a behavioral observation and interview of the student.  The supervised psychologist noted that the student made poor eye contact, that she does not understand feelings, that she has difficulties communicating, and that when in uncomfortable social situations, she cries, freezes or withdraws from interaction.  The diagnosis of the supervised psychologist and the licensed psychologist she worked with was autism.  They recommended further cognitive testing, consistency, an IEP at school, a positive behavior plan and education of the mother about autism.

7.  On May 25, 2006, the schools convened a meeting of the Student Assistance Team (hereafter sometimes referred to as “SAT”) because the student was encountering learning and behavior problems.  The student’s grandmother attended the meeting because the mother could not attend.  The supervised psychologist who evaluated the student on May 4, 2006, also attended and presented her evaluation and her diagnosis of autism.  The student’s kindergarten teacher and the other employees of the schools stated that they disagreed with the diagnosis and they stated further that autism is the “catch-all diagnosis right now.”  None of the employees of the school who attended the SAT meeting were qualified to diagnose autism.  They based their disagreement with the psychologist’s report upon stereotypes concerning how autistic children act, which they developed from observing certain other students with autism.

8.  The May 25, 2006, SAT team report recommended the following interventions:  modified academic program, increased time and decreased assignments and one-on-one help.  The report also called for further testing and for the student to repeat kindergarten.  The interventions called for by the report were not implemented and they were never made part of an IEP for the student.  The SAT meeting lasted approximately thirty to forty-five minutes.


9.  On May 26, 2006, the special education teacher who attended the SAT meeting the day before conducted a brief observation of the student.  The diagnosis of autism which she and other school personnel had disagreed with was in her mind as she conducted the observation.


10.  The student’s report card for the 2005-2006 school year indicated that the classroom teacher thought that the student needed a modified program in all areas and one-to-one help in all areas.  The student had mastered only six of the forty-four skills measured during the school year.

11.  The student repeated kindergarten in the 2006-2007 school year, although at another elementary school in the school system.  The schools maintain a policy preferring that students be held back for a year before testing for special education.


12.   On July 7, 2006, the schools’ school psychologist evaluated the student.  In conducting the assessments, the school psychologist altered standardized test procedures during the student’s responses to test items.  He noted that the student stopped working when she became frustrated and that she frustrated easily.  Several subtests were not administered because the student had become frustrated and shut down.  The school psychologist’s report is critical of the supervised psychologist, claiming that her diagnosis was based solely upon the Gilliam Autism Rating Scale (hereafter sometimes referred to as “GARS”).  The school psychologist concluded that the student is in the low-average range of cognitive ability.

13.  During the summer of 2006, the same supervised psychologist who had previously evaluated the student conducted an Adaptive Behavior Scale for the student.  When scored, the behavior scale showed that the student had deficits in all domains, with extremely poor scores in social interaction, conformity and trustworthiness.

14.  On July 7, 2006, the schools conducted a speech/hearing screening on the student which did not recommend further referral.


15. 
  On July 7, 2006, the schools conducted a speech/ language assessment of the student.  The report concluded that the student lacked age-appropriate expressive and receptive language skills and that she exhibited a moderate delay.  The report recommends speech/language therapy.


16.  On August 3, 2006, the student’s physician issued a medical evaluation of student report that advised the schools to be concerned with the student’s autism and her communication disorder.  The physician recommended that an IEP be developed for the student.  The student’s mother gave the report to school officials.


17.  On September 18, 2006, the schools convened a meeting of the eligibility committee for the student.  Present were the student’s mother, the student’s new classroom teacher, a special educator, the school counselor, the special education coordinator, a speech therapist and an aide.   The school principal signed the attendance sheet although he did not attend the meeting.  The report of the eligibility committee notes that the student meets the criteria for the speech/language area of exceptionality, that the student does, as a result thereof, need special education and related services and that the student’s need for special education is not due to a lack of instruction in reading or math or limited English proficiency.  The personnel of the schools have interpreted this to mean that the student may only receive speech/language services.

18.  Also on September 18, 2006, immediately after the eligibility committee met, the same persons convened as the student’s IEP team.  The speech therapist had prepared a draft IEP prior to that date.  The speech therapist went over the speech therapy goals in her IEP and asked if anybody had any additional speech goals.  No changes were made to the draft IEP that was prepared prior to the eligibility committee and the IEP team meetings.  IEP team members were not permitted to suggest goals that were not related to speech.  The mother asked for one-on-one teaching and program modification to be included in the IEP as recommended by the SAT team, but the school personnel refused.  The September 18, 2006 IEP for the student has two goals – one for receptive language and one for expressive language.  The IEP calls for 240 minutes per month of speech therapy and no other special education or related services.

19.    The personnel of the schools predetermined the content of the student’s September 18, 2006 IEP prior to the IEP team meeting.  The student’s mother was not permitted to meaningfully participate in the development of IEPs for the student.

20.
On October 25, 2006, the schools evaluated the student for occupational therapy.  The evaluation found that the student did not qualify for occupational therapy services.


21.
As a result of a request by the mother for an independent educational evaluation, the schools paid for a psychological evaluation of the student which took place on October 31, 2006.  The evaluation found the student to have below-average abilities in reading and language and recommended that an adaptive behavior assessment be conducted on the student.  The schools received this report.


22.
On November 8, 2006, the student was evaluated at a neurodevelopmental center.  The evaluators found that the student does not meet the criteria for a diagnosis on the autism spectrum disorder but recommended that the student continue to work with a psychologist on social and developmental issues.  The schools did not receive the report of this evaluation prior to the disclosure of exhibits for this due process hearing.


23.
The schools convened an eligibility meeting for the student on January 19, 2007.  She was again found to be eligible by the schools’ personnel for speech services only.



24.
Also on January 19, 2007, the schools convened a meeting of the school assistance team, which found that the student was not (sic) eligible for special education services.


25.
On February 16, 2007, the schools convened a meeting of the eligibility committee.  An occupational therapy evaluation was discussed, but the schools’ personnel on the committee continued to view the student as eligible only for speech services.


26.
Also on February 16, 2007, the schools convened an IEP team meeting for the student.  Although no formal IEP was produced, the memorandum of this meeting reflects that speech/language therapy would be continued, the student is not “eligible” for occupational therapy and there would be no changes to the student’s IEP.  Under the section on present levels of performance, the memo notes that the student was recently placed in a smaller-sized kindergarten class, but this was an accommodation of the schools by the mother in response to an inquiry by the schools because they had too many students and needed volunteers for another kindergarten class.  

27.
After the student’s second kindergarten year in school year 2006-2007, the student’s mother received a report card for the student.  The report card notes that the student had difficulty taking turns and being around others, that she needs to work on sharing and being more independent, and that she needs to do less talking, whistling and singing.  She failed to master nineteen of approximately forty-six items measured, including all of the subcategories under vocabulary and fine and gross motor skills.  The student received no more than minimal educational benefit from her IEP.

28.
On August 2, 2007, the student was evaluated by another psychologist.  The evaluation found that the student was delayed in all areas of behavior, including communication, age-appropriate self-help skills, motor skills and social skills.  The evaluator found her IQ to be 105, in the average range at the 63rd percentile.  He concluded that the student has Asperger’s syndrome and recommended special education and a behavior support plan.  The schools did not receive this report until after the instant due process hearing complaint had been filed.


29.
On August 27, 2007. the student’s physician issued a letter noting the recent diagnosis of Asperger’s.  The physician recommended special education services with one-on-one instruction.  The schools did not receive this letter until after the instant due process hearing complaint had been filed.


30.
On September 13, 2007, the student was evaluated by a pediatric psychiatrist, who diagnosed the student as having POD, NOS (Pervasive developmental disorder, not otherwise specified) or possible Asperger’s.  The schools did not receive this document until after the instant due process hearing complaint had been filed. 
CONCLUSIONS OF LAW

1.  Student is a child with a disability for the purposes of the Individuals with Disabilities Education Act (hereafter sometimes referred to as “IDEA”), 20 U.S.C. Section 1400 et seq., and she is an exceptional child within the meaning of W.Va. Code Section 18-20-1 et seq., and Policy 2419, Regulations for the Education of Students with Exceptionalities, (West Virginia Department of Education – effective September 11, 2007) (hereafter sometimes referred to as “Policy 2419”).


2.  Student is entitled to a free appropriate public education (hereafter sometimes referred to as “FAPE”) within the least restrictive environment under the meaning of IDEA; 34 C.F.R. Section 300.1 et seq.; and Policy 2419.


3.
The schools violated IDEA by rejecting the evaluation of a supervised psychologist that the student suffered from autism based upon stereotypes about children with the disability of autism.  The resulting Individualized Education Program (hereafter sometimes referred to as “IEP”) was not individualized or tailored to the needs of this particular student.  Bd. of Educ. v. Rowley 458 U.S. 176, 103 L.R.P. 31848 (1982).


4.
The schools violated the IDEA by failing to assess or evaluate the student in all areas related to her suspected disabilities in a manner sufficiently comprehensive to identify all of the student’s educational needs, whether or not commonly linked to the suspected exceptionality.  34 C.F.R. Section 300.304(c); Policy 2419, Chapter 3, Section 4(A).


5.
The schools violated the IDEA by finding the student to be eligible for speech only, thus providing needed speech services but denying the student other needed social, communication, behavior and other developmental services.  Accordingly, the resulting IEP was not individualized and was not reasonably calculated to confer educational benefit.  Bd. of Educ. v. Rowley, supra.


6.
The schools violated the IDEA by predetermining the student’s IEP in advance of the IEP team meeting, thus depriving the student’s parent of a meaningful opportunity to participate in the IEP process. Deal v. Hamilton County Schools 392 F.3d 840, 42 IDELR 109 (6th Cir. 2004).


7.
The violations of the IDEA by the schools as set forth above constitute both substantive and procedural violations of the Act.  To the extent that the above-described violations are procedural, they impeded the student’s right to FAPE, and they significantly impeded the parent’s opportunity to participate in the decision-making process, and they caused a deprivation of educational benefits to the student.  IDEA, Section 615(f)(3)(E)(ii).


8.
The violations of the Act by the schools set forth above denied the student FAPE because they constitute substantial deviation from the procedural safeguards established by the Act and because the student’s IEP is not reasonably calculated to provide more than minimal educational benefit.  Rowley, supra; School Board of Henrico County v. Z.P. 399 F.3d 298, 42 IDELR 229 (Fourth Cir. 2005).
DISCUSSION
1.  Merits

The first issue in this case is whether the student has received a free appropriate public education (hereafter sometimes referred to as “FAPE”) as required under the Individuals with Disabilities Education Act (hereafter sometimes referred to as “IDEA”).  The second issue identified herein is whether the Individualized Education Program (hereafter sometimes referred to as “IEP”) team considered the assessments of psychologists and the evaluations and observations of school district teachers in preparing the student’s IEP as required under the IDEA.


It is true, as the schools’ brief points out, that the second issue is included within the first.  Accordingly, the two issues will be treated together herein.

The United States Supreme Court has established a two-part test for determining whether a school district has provided FAPE to a student.  There must be a determination as to whether the schools have complied with the procedural safeguards set forth in the IDEA and whether the IEP is reasonably calculated to enable the child to receive educational benefits.  Bd. of Educ. v. Rowley, 458 U.S. 176, 103 LRP 31848 (1982).  In the instant case, the parent has shown that the school district has neither complied with the IDEA procedures nor provided a substantively adequate IEP.

The posthearing briefs of both parties include detailed analyses of whether or not the student met the requirements for eligibility pertaining to autism and other health impairments under Policy 2419.  The emphasis of the parties upon such requirements, however, is misplaced.


The schools had already determined on September 18, 2006 that the student had met the criteria for the exceptionality of speech/language impairment and that by reason thereof, she needed specially designed instruction and related services.  Accordingly, the student is a child with a disability, IDEA Section 602(3), she is eligible for special education, IDEA Section 614(a)(4), and she is entitled to FAPE, IDEA Section 612.

Thus, the question of whether the student also was eligible under one or more other categories of exceptionality is completely beside the point.  “The IDEA does not concern itself with labels but whether a student with a disability is receiving a free and appropriate public education.   A disabled child’s IEP must be tailored to the unique needs of that particular child.”  Heather S. v. State of Wisconsin, 125 F.3d 1045, 26 IDELR 870 (7th Cir. 1997).  Regardless of the category of eligibility, each child with a disability is entitled to individually designed special education and related services.  DB by LB v. Houston Independent School District 48 IDELR 246 (D.Tex. 2007).  The child’s identified needs, not the child’s disability category, determine the services that must be provided to the child.  Letters to Anonymous, 48 IDELR 16 (OSEP 2006).  See also, Analysis of Comments (pertaining to federal regulations), 71 Fed. Register 156 at p. 46586, 46588 (OSEP August 14, 2006).

Thus, because the student had been determined to be a child with a disability, the question is whether the school district developed an IEP that was tailored to unique needs of the student.  Rowley, supra, 458 U.S. at 181.  Instead of determining the child’s needs and preparing an IEP designed to meet those needs, the schools kept convening eligibility meetings to determine whether the student was also eligible under the category of autism.  In so doing, the schools violated the procedures established by IDEA and generated an IEP as a result that was not reasonably calculated to meet the individual needs of this student.


A supervised psychologist provided a diagnosis of autism for the student at a Student Assistance Team (SAT) meeting on May 25, 2006.   The school personnel at the meeting dismissed that finding because they said autism was a “catch-all” diagnosis of that time.  The school personnel present at the meeting rejected the supervised psychologist’s report because they disagreed with the conclusions of the report.  The student’s grandmother, who attended because the mother could not, and the supervised psychologist both testified that the school personnel disagreed with the conclusion.  Counsel for the schools skillfully attempted to obfuscate this fact by asking questions related to the complicated requirements for autism eligibility under Policy 2419.  As has been previously discussed, however, the eligibility standard for autism is not pertinent to the inquiry herein.


In answer to questions by the hearing officer, the student’s teacher for 2005-2006 testified that she and the other school personnel disagreed with the psychologist’s conclusion.  Thus, the teacher confirmed the testimony of the student’s grandmother and the supervised psychologist that the autism information was rejected because the school personnel disagreed with it.

Other testimony by the 2005-2006 teacher for the student, and other witnesses called by the schools, made it clear that they rejected the diagnosis of autism and other findings by the supervised psychologist because the student’s behaviors were not like what they would expect based upon limited past interactions with other autistic children.  These personnel were not qualified to diagnose autism.  Instead, the conclusions of the school personnel are based upon stereotypical thinking about children with autism and how they act.  To reject the conclusions and recommendations of a qualified supervised psychologist because of stereotypes about autism is not acceptable.  At this point in the development of special education law, to find a situation in which a student was denied services that she needed because of gross stereotypes concerning a disability is very troubling.


The IEP team did not duly consider the psychological evaluation by the supervised psychologist simply because it is mentioned in the eligibility report, as argued in the schools’ brief.  Instead the school personnel rejected it out of hand because they did not agree with it.  In failing to seriously consider the comments of the parent and the supervised psychologist’s report of her evaluation and the statements she gave at a school meeting, the schools violated the Act by failing to seriously consider the input of the parent and the supervised psychologist who appeared with her.   IDEA, Section 614; 34 C.F.R. Sections 300.322(a), 300.324(a).

In addition, by failing to adequately follow up after receiving the information from the supervised psychologist and the child’s physician, the schools failed to comply with the requirement that the child be assessed in all areas related to suspected exceptionality and that the evaluation be sufficiently comprehensive to identify all of the student’s educational needs, whether or not commonly linked to the suspected exceptionality.  Policy 2419, Chapter 3, Section 4(A); 34 C.F.R. Section 300-304(c).


It is true that the schools submitted the matter to its school psychologist.  However, he testified that the student shut down during the evaluation and his report, which was entered into evidence as an exhibit, indicated that she became frustrated easily and failed to complete several evaluation items.  Although he refers to the report of the supervised psychologist in his report, he apparently disregarded its finding that this student tends to freeze or withdraw when in an uncomfortable situation.  In addition, the school psychologist notes in his report that he altered standardized test procedures in conducting his evaluation.  Thus, in drawing conclusions without permitting the student to finish tests, without taking into account the student’s disability, and in particular, her pronounced tendency to withdraw or freeze when uncomfortable, and because he altered standardized testing procedures, the school psychologist’s evaluation was not administered in such a fashion that the assessment accurately reflected what it purported to measure.  See, 34 C.F.R. Section 300.304(c)(3); Policy 2419, Chapter 3, Section 4(B)(6).  Accordingly, it is concluded that the schools failed to reasonably evaluate the student’s suspected disability.  In view of the somewhat conflicting subsequent evaluations, the schools will be ordered to obtain a fair and comprehensive psycho-educational evaluation of the student.

It should be noted that the testimony of the parent and the witnesses called on her behalf are more credible than the testimony of the witnesses called by the school district.  This credibility determination is based upon the demeanor of the witnesses as well as a number of internal and external inconsistencies in and other problems with the testimony of the school district witnesses.  For example, many of the schools’ witnesses testified with uncanny certainty that the student had no problem with different foods touching each other on her plate while eating.  The schools’ elementary school counselor, however, contradicted this testimony, candidly noting that in the lunchroom, the student does in fact have an issue about one food touching another.  One teacher testified that the student gets along well with others, but on cross examination, she admitted that she had previously noted on the student’s report card that the student “…has difficulty in being around others.”

Also, the testimony of the schools’ psychologist was that the supervised psychologist who filed a report concluding the student has autism made her conclusion solely on the basis of a GARS.  The testimony of the supervised psychologist, as well as her report, which was admitted into evidence as an exhibit, make it clear, however, that she also conducted a personal interview and evaluation of the student.


Moreover, the credibility of the school district witnesses is impaired by the fact that the schools’ special education coordinator and a special educator testified that the student could be eligible for speech services only.  This testimony is inherently not credible.  See discussion, above.  For all of these reasons, the testimony of the witnesses for the schools is less credible than the testimony of the witnesses for the parent.  The testimony of the parent’s witnesses is accorded more weight.


In preparing the September 18, 2006 IEP for the student, the schools did not afford the parent a meaningful opportunity to participate in the IEP team process.  The testimony of the schools’ special education coordinator reveals that the IEP was predetermined.  A draft of the IEP was prepared by the schools’ speech therapist.  A draft IEP is not unlawful so long as the IEP team members, including the parent, are afforded a meaningful opportunity to participate.  In this case, however, the schools’ speech therapist read through the IEP at the team meeting, and the only input she requested was whether any additional speech/language goals were needed.  No changes were made to the predetermined or “draft” IEP.  There was no opportunity to suggest services or goals in other areas, and the mother’s plea for one-to-one instruction was summarily rejected.  Indeed, the testimony of the schools’ witnesses reveals that they had already predetermined that the student would receive services only for speech because she was not “eligible” under other categories.  By foreclosing the possibility of discussion of the other educational needs of the child, the schools’ personnel defeated a major purpose of the IEP team meeting and prevented the mother from being able to meaningfully participate in the development of the student’s IEP.  Although the mother attended the meeting, she was denied the opportunity to meaningfully participate in the development of the student’s IEP.

It is also important to note that the initial IEP team meeting was convened immediately after the eligibility committee meeting.  While this practice is also not unlawful in itself, it becomes troublesome where the schools’ speech therapist wrote a draft IEP before the student was determined to be eligible.  The speech therapist must have known that the eligibility committee was going to conclude that the student was eligible in speech, and according to the schools’ twisted interpretation of IDEA, eligible only for speech services, before she drafted an IEP with only speech goals and speech services.  She also clearly must have known that the IEP team would provide only for speech services because she drafted the IEP in such manner.  Thus, it must be concluded that the contents of the IEP was a foregone conclusion even before the eligibility committee meeting.  In this regard, this case is analogous to Deal v. Hamilton County Schools, 392 F.3d 840, 42 IDELR 109 (6th Cir. 2004), in that the school district predetermined the student’s program in advance of the IEP team meeting without providing any meaningful opportunity for the parent to participate in the process.  


Although many of the violations of the law by the schools in this case approach, or are, substantive violations of the law, they may also be described as procedural violations.  To the extent that they may be categorized as procedural violations, they can only result in a finding of denial of FAPE if they impede the child’s right to FAPE, or significantly impede the right of the parent to participate in the decision-making process, or cause a deprivation of educational benefits.  IDEA, Section 615(f)(3)(E)(ii).


The violations in this case significantly impeded the right of the student’s mother to participate in the decision-making process.  By predetermining the result of the student’s IEP before the IEP team meeting and by summarily dismissing the input of the mother and her supervised psychologist and the child’s physician, and by ignoring the mother’s pleas for one-on-one instruction, and by failing to reasonably and fairly assess all areas of suspected disability for this child, the schools have denied the mother any opportunity to participate in the IEP process.


Moreover, the violations by the schools have also caused a deprivation of educational benefits and a loss of FAPE for the student.  By failing to address the clear needs of the student in social skills, behavior and communication, especially given her tendency to shut down or withdraw when frustrated or upset, the schools have clearly ignored the student’s educational needs.  Even after her second year of kindergarten, the student had failed to master nearly forty percent of the areas graded.  Her report card for school year 2006-2007 notes that she has difficulty taking turns and being around others and that she needs to work on sharing and on being more independent.  Thus, it is clear that even after repeating kindergarten, she is not making educational progress.  It should be noted that while the IDEA does not require the best education possible, Congress did not intend that a school system could discharge its duty under the IDEA by providing a program that products only minimal academic advancement.  School Board of Henrico County v. ZP, 399 F.3d 298, 42 IDELR 229 (Fourth Cir. 2005).  In this case, the violations by the schools clearly impeded FAPE for the child and caused her a deprivation of educational benefits.  Accordingly, it is concluded that all violations by the schools, as descried herein, whether procedural or substantive, caused the student to be denied FAPE.
                         2.  Relief

It is true, as counsel for the schools notes in his posthearing brief, that subsequent evaluations of the student have resulted in inconsistent conclusions.  Although the results are inconsistent, most of the evaluations have placed the student somewhere upon the autism spectrum of disorders and all have concluded that she has substantial needs which have not been addressed by the schools.  The emphasis of the new evaluation ordered herein should be upon the student’s educational needs and not on the label for her condition.
It is clear that the comprehensive evaluation of the student’s psycho-educational needs must be done as soon as possible.  Many witnesses testified that the student shuts down when criticized or frustrated and the psychologist who evaluated her on August 7, 2007 testified that her tendency to shut down may be interfering with some of the testing and evaluation of her abilities and shortcomings.  Accordingly, the new evaluator should be apprised of the student’s tendency to shut down and its potential effects on prior testing results.  The new evaluator should also have copies of all existing evaluations and medical records of the student, as well as any relevant school records of the student and this Decision.

In addition to a new evaluation, however, compensatory education is also needed.  It is true as the schools’ brief points out that some of the more recent evaluations were not shared by the parent with the schools until after this due process had been filed.  The schools cannot be held responsible for evaluations that they had not yet seen.


The schools did, however, have the report of the supervised psychologist who evaluated the student on May 7, 2006.  This report recommended further cognitive testing, consistency and behavioral interventions.   The report also notes that when in an uncomfortable situation, the student freezes or withdraws from interacting, that she has various difficulties communicating; that she does not understand feelings and that she has difficulties in various social situations.  The schools also received the summer 2006 report of the student’s physician. The schools have done nothing to meet these needs of the student.  Because the SAT meeting at which the supervised psychologist presented her report took place at the end of the 2005-2006 school year, it would have been reasonable to expect the schools to have a program in place by the beginning of the 2006-2007 school year.  Accordingly, it is calculated that the student has been denied FAPE for the nine months of that school year, plus six months of the current school year, which represents the anticipated time until an IEP reflecting the evaluation ordered by this Decision can be implemented.  Thus, a total of fifteen months of compensatory education is awarded the student.

An award of two hours per week of compensatory education for a period of fifteen months shall be provided to the student, in addition to normal school hours.  These hours shall be provided by a certified teacher of autism in a one-on-one setting.  The compensatory education should focus upon the student’s tendency to shut down or withdraw in uncomfortable situations, any other social or communication problems the student may be encountering, and any behavioral issues relevant to this student.


The student’s requests for extended school year services and reimbursement for tutor services are denied.  The parent has not shown that the student suffered significant regression after breaks in school.  34 C.F.R. Section 300.106(a)(2); MM by DM and EM v. Sch Dist of Greenville County 303 F.3d 523, 37 IDELR 183 (Fourth Cir. 2002).  Although the parent testified as to her supplying a tutor for the student, there is not a sufficient evidentiary basis to connect the school district’s denial of FAPE to the employment of the tutor.  The comprehensive evaluation and the compensatory education awarded herein should be sufficient to remedy the violations of the Act by the schools.
ORDER

In view of the foregoing, it is hereby ORDERED as follows:


1.  The schools shall pay for a comprehensive psycho-educational evaluation of the student.  The procedure to be followed is as follows:

a. Counsel for the parties shall attempt to immediately agree to the evaluator;
b. If the parties do not agree on or before November 26, 2007, as to whom shall conduct the evaluation, counsel for the parent shall provide the names and addresses of three qualified evaluators to counsel for the schools by the close of business on that date;

c. If the parties do not agree, counsel for the schools shall notify counsel for the parent, on or before the close of business on December 3, 2007, as to which of the three evaluators has been selected by the schools;
d. Counsel for both parties shall promptly notify the evaluator that he or she has been selected;

e. Counsel for the schools shall, on or before December 12, 2007, send to the evaluator copies of all previous evaluations of the student and any relevant educational records of the student;

f. Counsel for the parent shall, on or before December 19, 2007, send to the evaluator any additional medical records or educational records.  The parent shall immediately sign any necessary consents or releases;

g. The evaluator should be advised of all suspected disabilities and conditions of the student.  The evaluator should be specifically advised that time is of the essence and that this student has been observed to withdraw or shut down when frustrated or upset and that this tendency may have affected previous assessments and evaluations of the child;
h. The evaluator shall prepare a report of the comprehensive evaluation of the child as soon as possible.  Said report should identify all educational needs of the child;

i. Within two weeks of the receipt of the report, the student’s IEP team shall convene and design an educational program that meets the student’s educational needs.

2.  The student is awarded two hours per week of compensatory education for a period of fifteen months. Unless the parties agree otherwise, said compensatory education:

a. Shall be delivered to the student by a certified teacher of autism in a one-to-one setting in addition to normal school hours; and

b. The compensatory education sessions should focus upon the student’s tendency to shut down or withdraw in uncomfortable situations, upon any social or communication needs of the student or upon any behavioral issues which the student may be encountering.

3.  The other relief requested by the parent/student herein is denied.


4.  Within one hundred and twenty days of the date that this Decision is issued, the schools shall submit a written report to Ghaski Browning at the West Virginia Department of Education, Office of Assessment and Accountability, documenting all steps the schools have taken to comply with this order.

APPEAL RIGHTS

Any party aggrieved by the findings or the decision herein has a right to bring a civil action in any state court of competent jurisdiction with one hundred and twenty days from the date of the issuance of the hearing officer’s decision, or in a district court of the United States.  Policy 2419, Chapter 11, Section 3(N).

ENTERED ______________________







______________________________







James Gerl, CHO







Hearing Officer

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he has served the

foregoing DECISION by placing a true and correct copy thereof

in the United States mail, postage prepaid, addressed as 

follows:




[Parent Attorney]



[District Attorney]
On this _______ day of ___________________, 2007.








_________________________








James Gerl, CHO








Hearing Officer

SCOTTI & GERL

216 S. Jefferson Street

Lewisburg WV 24901

(304) 645-7345
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